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Post-Hearing Questions for the Record 
Submitted to Mr. Bill Nickerson 
From Senator James Lankford 

"Agency Progress in Retrospective Review of Existing Regulations" 
November 5, 2015 

On Reviewed Regulations 

1. The EPA began a new review process to streamline Significant New Alternatives Program (SNAP) 
reviews of potential alternatives to ozone-depleting chemicals that manufactures could use in 
consumer products (such as aerosol cans, adhesives, cleaning solvents, refrigeration, and air 
conditioning systems). The EPA estimates that these efforts could reduce EPA' s review time for 
SNAP submittals from an average of 65 weeks to an average of 19-24 weeks (a 60%-70% 
improvement). While I applaud this result, why was this streamlining process not begun earlier? 

RESPONSE: The EPA continually looks for ways to improve the efficiency of our programs. 
Over the past 20 years, the SNAP program has reviewed over 400 alternatives considering such 
factors as flammability, toxicity, local air quality impacts, ecosystem effects, occupational and 
consumer health and safety impacts, ozone depletion potential and global warming 
potential. On the basis of those assessments, the EPA has issued 20 rulemakings and 30 notices 
to facilitate the introduction of lower risk alternatives into the marketplace. Additionally, our 
participation in the Lean Government program provided an opportunity to streamline our 
program and achieve significant benefits for both the agency and our stakeholders. For more 
information about the Lean government program visit www.epa.gov/lean. 

2. In February 2014 EPA issued a final rule that established a framework for collecting hazardous 
waste shipment data electronically, replacing a burdensome paper manifest system that requires six­
copy forms to be completed, carried and signed manually. Why did the EPA wait until 2014 to 
finalize a rule that eliminated the requirement for a six-copy form that needed to be completed 
manually? 

RESPONSE: The EPA issued its final regulation on the use of electronic manifests in February 
2014 in response to a statutory mandate that was contained in the Electronic Hazardous Waste 
Manifest Establishment Act (e-Manifest Act). Thee-Manifest Act was enacted in October 2012, 
and required the EPA to issue implementing regulations for an electronic manifest within one 
year of enactment. The e-Manifest Act required the EPA to develop a national electronic 
manifest system, and required that the cost of developing and operating this system be offset by 
user fees. The EPA could not develop a final regulation for electronic manifesting until the 
e-Manifest legislation authorizing the system was enacted. The EPA was able to issue the final 
regulation shortly after thee-Manifest Act's one-year milestone. 

It should be noted that thee-Manifest Act and the February 2014 regulation do not entirely 
eliminate the six-copy paper manifest form. Thee-Manifest Act provides that electronic 
manifests shall be an option for manifest users, so the EPA's implementing regulations for the 



Act likewise provide that users may elect to use either electronic or paper manifests in the 
future. 

On Consulting with the Small Business Community and State Regulators 

3. In your oral testimony, you cited the Small Business Administration's (SBA) Office of Advocacy as 
one tool your agency uses to get feedback from small businesses. Please elaborate on your 
department's use of the SBA Office of Advocacy. 

a. How could your department better leverage the insights and resources of the Office of 
Advocacy? 

RESPONSE: The EPA has several established mechanisms for working with SBA' s Office of 
Advocacy. 
• The EPA staff and managers regularly participate in roundtable discussions organized by the 

SBA's Office of Advocacy. 
• The SBA's Office of Advocacy staff participate with the EPA on all Small Business 

Advocacy Review panels for proposed rules that may have a significant impact on a 
substantial number of small entities. 

• When the EPA announces a review of a regulatory action under section 610 of the 
Regulatory Flexibility Act (RF A), the SBA distributes the announcement to their stakeholder 
groups. 

• The EPA's Office of Small Business Programs organizes semiannual meetings with senior 
agency officials and stakeholders, and the SBA's Office of Advocacy is invited to these 
meetings. 

• The SBA's Office of Advocacy participates in the Office of Management and Budget 
(OMB)-led interagency review of agency regulations. 

4. How could your department better liaise with state regulators to ensure that regulations do not 
conflict with or duplicate state requirements? 

RESPONSE: Since many agency programs are implemented by the states, we have close 
working relationships with them across many of our programs. The EPA facilitates interactions 
with state and local governments and coordinates those activities with our regional offices 
around the nation. In addition, the EPA holds regular outreach meetings with the Environmental 
Council of the States, Council of State Governments, National Conference of State Legislatures, 
and the National Governors Association and leads implementation of the National 
Environmental Performance Partnership System, which manages and monitors environmental 
issues with both national associations and individual state and local governments while focusing 
the EPA and state resources on the most pressing environmental problems. Each regulation 
issued by the EPA specifically addresses the agency's consideration of potential 
intergovernmental impacts consistent with the mandates in the Unfunded Mandates Reform Act 
and the Federalism Executive Order (E.O.) 13132. In addition, agency programs have direct 
connections to state regulators and the EPA often addresses program implementation issues 
collaboratively. 



On Soliciting Comments from the Public 

5. In preparation for conducting retrospective reviews as directed under Executive Order 13563, 
agencies have reached out for public comment in a variety of ways. Please elaborate on the 
advantages you witnessed in holding public hearings. 

a. How do hearings differ from other ways to get feedback from the public, for example, 
through receipt of comments in online dockets? 

b. What were some advantages and disadvantages of this approach? 

RESPONSE: The EPA uses a variety of external mechanisms to identify and evaluate potential 
retrospective reviews. The EPA's Retrospective Review Plan was developed after extensive 
public outreach that sought input on an agency plan for retrospective review, as well as on 
possible reforms to modify, streamline, expand or repeal existing regulations. That outreach 
included 20 public meetings, town halls, and Webinars with over 600 participants. The EPA also 
solicited comments via a Federal Register notice. Since 2011, the EPA has maintained an open 
comment docket and an e-mail address for public feedback on the existing Plan for Periodic 
Retrospective Review of Existing Regulations and the subsequent progress reports. In 2015, the 
EPA also issued another Federal Register notice soliciting comments on issues related to 
retrospective review. 

Regardless of how the EPA receives this information, specific suggestions regarding how rules 
could be modified accompanied by data or other detailed information that supports the request 
are the types of responses that are most useful to the agency. While public meetings can 
potentially reach a slightly different audience than do Federal Register notices, in our experience, 
the feedback from public meetings tends to be more general than the feedback received in 
writing. Large, broad public-meetings focused generally on retrospective review are also very 
resource-intensive, requiring significant amounts oftime to organize and run. In addition to 
public meetings and Federal Register notices, the EPA also regularly meets with stakeholder and 
advisory groups such as the Environmental Council of the States and the National Drinking 
Water Advisory Committee on a variety of issues and has found the feedback regarding 
retrospective review offered at these types of meetings to be helpful. 

On Defining the Universe of Retrospective Reviews 

6. Retrospective reviews are not clearly defined in existing executive orders. For example, Executive 
Order 13 563 merely directs agencies to "facilitate the periodic review of existing significant 
regulations ... " Executive Order 13610 directs agencies to prioritize initiatives that will produce 
monetary savings, reductions in paperwork, reduce unjustified regulatory burdens or simplify or 
harmonize regulatory requirements imposed on small businesses. In the absence of a clear directive 
as to what constitutes a retrospective review as mandated by executive orders, how does your agency 
define the term? 

RESPONSE: At the EPA, retrospective reviews can take a variety of forms and may be guided 
by the purpose and principles stated in E.O. 13563 or applicable statutes. Regular assessment of 
past regulatory actions is integral to the EPA' s core mission and responsibilities and is often 

3 



mandated by statute. For example, the Clean Air Act (CAA) requires a review of National 
Ambient Air Quality Standards actions every five years. New Source Performance Standards and 
Maximum Achievable Control Technology must be reviewed every eight years. Under the Safe 
Drinking Water Act (SDWA), the EPA is required to review National Primary Drinking Water 
Regulations every six years. In addition to these statutorily mandated reviews, the EPA 
undertakes discretionary reviews, including those highlighted in our Retrospective Review Plan. 

On Regulatory Flexibility Act Review and other Statutorily-Required Reviews 

7. In 2014, in assessing retrospective review processes for Administrative Conference of the United 
States, Professor Joseph Aldy of Harvard's Kennedy School found that after reviewing 25 rules 
identified in agency reports on their progress implementing retrospective review, only 14 explicitly 
referenced retrospective review in the rule-making. 1 He posited that this suggested that some of the 
rules promulgated under the retrospective review process may have been already in progress, 
perhaps under existing statutory review authorities. How has your agency made the distinction 
between reviews in response to Executive Order 13563 and other efforts already underway or 
responses to new mandates? 

RESPONSE: As noted above, regular assessment of past regulatory actions is integral to the 
EPA's core mission. Reviews undertaken in response to E.O. 13563 are highlighted in our 
Retrospective Review Plan and progress reports.2 The EPA does not generally discuss in the 
preamble whether or not a specific rule was part of our original Plan or was an action later added 
to our progress report; therefore the absence of this information should not be taken as an 
indicator that a particular review was in progress at the time our Plan was developed. In 
addition, the EPA has added numerous reviews to our progress reports since our initial 
Retrospective Review Plan was developed. Nearly all of the actions identified in our current 
Retrospective Review Plan are in addition to those reviews required by statute. 

8. The Regulatory Flexibility Act (RF A) Section 610 requires that rules with a significant economic 
impact on a substantial number of small entities be reviewed within ten years of promulgation, but in 
the past the Government Accountability Office (GAO) has found that not all agencies interpret the 
requirement consistently.3 In addition, other statutes mandate retrospective review of certain 
regulations. How have initiatives in response to the President's Executive Order 13563 aligned with 
other retrospective review initiatives, such as those undertaken under RF A Section 610 or other 
specific statutory review requirements? 

a. Please describe the rigor of Section 610 reviews. For example, is cost-benefit analysis 
typically conducted in the course of these reviews at your agency? 

b. What lessons has the agency learned from conducting additional reviews consistent with 
other statutory mandates that have facilitated this retrospective review initiative? 

1 Joseph Aldy for the Administrative Conference of the United States. Leaming from Experience: An Assessment of the 
Retrospective Reviews of Agency Rules and the Evidence for Improving the Design and Implementation ofRegulatoiy 
Policy 48 (November 17, 2014). 
2 http://www.epa.gov/laws-regulations/retrospective-review-histoiy 
3 U.S. GOV'T ACCOUNTABILITY OFFICE, REGULA TORY FLEXIBILITY ACT: AGENCIE'S INTERPRETATIONS 
OF REVIEW REQUIREMENTS VARY WIDELY, GAO/GGD-99-55, 11 (Apr. 2, 1999) 
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RESPONSE: Section 610 of the RF A provides that agencies shall review rules to "minimize any 
significant economic impact of the rule on a substantial number of small entities in a manner 
consistent with the stated objectives of applicable statutes." In doing so, agencies are charged 
with considering the following factors: 

(1) the continued need for the rule; 
(2) the nature of complaints or comments received concerning the rule from the public; 
(3) the complexity of the rule; 
(4) the extent to which the rule overlaps, duplicates or conflicts with other federal rules, and, to 
the extent feasible, with state and local governmental rules; and 
(5) the length of time since the rule has been evaluated or the degree to which technology, 
economic conditions, or other factors have changed in the area affected by the rule. 

The EPA uses the Semiannual Regulatory Agenda, which publishes in the Federal Register every 
six months, to announce the initiation and conclusion of these 610 reviews. Upcoming reviews 
are also listed on the EPA's Web site.4 As directed under E.O. 13563, in the EPA's 2011 Final 
Plan for Periodic Retrospective Reviews of Existing Regulations, the EPA committed to 
combining retrospective reviews of rules under RF A 610 with other statutorily-required reviews, 
such as those required under the CAA or SOWA, whenever feasible. The EPA's retrospective 
review initiatives taken in response to E.O. 13563 are in addition to statutory reviews we already 
conduct under Section 610 of the RFA, the CAA, SDWA, and other statutes. 

On Quantifying Cost Savings 

9. In the April 2014 GAO report Reexamining Regulations: Agencies Often Made Regulatory Changes, 
but Could Strengthen Linkages to Performance Goals, GAO found that agencies quantified cost 
savings in the progress updates for 38 of the 246 completed analyses in their scope, half of which 
were related to information collection burdens. 5 Why are cost savings not consistently quantified? 

c. When costs savings were quantified, GAO found that agencies most often attributed those 
savings to reduced information collection burdens. What other cost savings have resulted 
from these retrospective reviews? 

d. What are the challenges in quantifying the results of these reviews and how could we do 
better at reporting that progress? 

RESPONSE: Lack of monetization does not mean that costs and benefits are not realized. Cost 
savings that can be realized in retrospective review include not only monetary savings from 
reduced regulatory requirements and reductions in paperwork burdens, but also harder to 
quantify savings from activities such as streamlined permitting or review processes and greater 
use of advanced technology. 

4 http://www.epa.gov/reg-flex/section-610-reviews 
5 U.S. GOV'T ACCOUNTABILITY OFFICE, AGENCIES OFTEN MADE REGULATORY CHANGES, BUT COULD 
STRENGTHEN LINKAGES TO PERFORMANCE GOALS, GA0-14-268 (Apr. 11, 2014) 
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Consistent with the direction provided in E.O. 13610, there has been a focus on reducing 
paperwork burden as part of our efforts in retrospective review. Since rules that require 
information collection have estimates of the costs associated with that information collection as 
required by the Paperwork Reduction Act, it tends to be easier to quantify and monetize the 
savings from paperwork burden reduction. 

On Record of Results of Reviews 

10. In the April 2014 GAO report Reexamining Regulations: Agencies Often Made Regulatory Changes, 
but Could Strengthen Linkages to Performance Goals, GAO found that more than 90 percent of the 
retrospective review analyses they examined ended in a determination to revise, clarify, or eliminate 
regulatory text.6 Would you attribute this success to how your agencies prioritized the regulations 
you reviewed or simply that a lot of regulations currently on the books are ripe for updates? 

e. How many of these reviews could be considered low-hanging fruit? Should we expect this 
level of success going forward? 

RESPONSE: As stated in the EPA's 2011 Final Plan/or Periodic Retrospective Reviews of 
Existing Regulations, the EPA detennined its review priorities by gathering comments from the 
public, other federal agencies, and agency experts; aligning reviews with agency and The 
Administration's priorities; conforming to the principles and directives ofE.O. 13563; and 
determining appropriate effort within the scope of current agency resources. Using these criteria, 
the EPA was able to determine the most appropriate items for review, and has subsequently 
added additional items to the Retrospective Review Plan using these same criteria. We believe 
this method has been effective at identifying actions that may warrant review and will continue 
to serve the interests of both the EPA and the public going forward. 

On Rigor and Scope of Retrospective Review 

11. In his analysis ofretrospective reviews for Mercatus, Mr. Randall Lutter notes, "Very few 
retrospective analyses of extant federal regulations provide sufficient information to evaluate 
whether benefits outweighed costs. The overwhelming majority of retrospective analyses that 
Harrington, the OMB, and Simpson reviewed provide information only about costs, about a key but 
incomplete measure of benefits ... or about both costs and a poor proxy for benefits ... "7 Do your 
retrospective review analyses attempt to quantify costs, or benefits, or both? 

f Does your office have the capacity to collect data to conduct effective retrospective reviews 
that include cost-benefit analysis? If not, why not? 

g. Would it be beneficial for your agency to have your retrospective review obligations 
delegated to a specialized office charged with doing just that? 

6 GA0-14-268 
7 Randall Lutter, Working Paper: The Role of Retrospective Analysis and Review in Regulatory Policy, MERCA TUS CTR. 
NO. 12-14 (Apr. 2012). 
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RESPONSE: Retrospective reviews that occur through standard rulemaking procedures 
generally attempt to quantify the costs and benefits of the regulatory revision resulting from the 
review. However, sufficient data and information may not be available to conduct a detailed 
assessment of the costs and benefits of these reviews. Collection of additional information may 
require approval under the Paperwork Reduction Act and may also impose additional paperwork 
burden on the entities regulated by the action under review. Since retrospective reviews relate 
back to a particular regulatory action or program, the EPA generally believes that it is often 
beneficial for staff who are familiar with that regulatory action or program and have relevant 
skills and experience with that regulatory action or program to work on the retrospective review. 

12. In his analysis ofretrospective reviews for Mercatus, Mr. Lutter notes, "The focus on retrospective 
analysis and review of regulations, as opposed to regulatory programs more broadly, may be too 
narrow." The 2015 OECD Regulatory Policy Outlook stated that "OECD countries could be more 
strategic and systemic in their evaluation efforts by conducting comprehensive reviews that assess 
the cumulative impact of laws and regulations in a sector as a whole, with a particular focus on the 
policy outcomes."8 Our proposed legislation, S. 1817, The Smarter Regs Act of2015, directs OMB 
to encourage and assist agencies to "streamline and coordinate the assessment of major rules with 
similar or related regulatory objectives" for just this purpose. When contemplating which rules to 
review, have you ever considered conducting simultaneous reviews on related rules or rules that 
affect a certain sector of industry? 

h. Have you ever considered a large retrospective review on a regulatory framework? 
1. What barriers exist to this type of review? 
j. How have you worked with interagency partners as you have reviewed existing regulations? 

RESPONSE: The EPA's focus has been on those regulations or requirements identified by our 
stakeholders and the public through our outreach efforts. As such, the reviews reflect their 
interests, either in terms of individual regulations and requirements or particular programs. The 
EPA has undertaken broader reviews, including an action to reduce State Implementation Plan 
backlogs and reduce future processing time, and an action to streamline SNAP reviews. We work 
with interagency partners on our retrospective reviews in that other federal agencies can and 
have suggested rules for review, and any reviews that affect other agencies that are done through 
rulemaking would be submitted to OMB for interagency review under E.O. 12866. 

13. In the April 2014 GAO report Reexamining Regulations: Agencies Often Made Regulatory 
Changes, but Could Strengthen Linkages to Performance Goals,9 GAO recommended that OIRA 
work with the agencies to improve how retrospective reviews could be used to inform progress 
towards agency priority goals under the GPRA Modernization Act of 2010. 10 This included actions 
such as (1) identifying whether a regulation contributes to an agency priority goal as one criterion for 
prioritizing reviews, and (2) by including in the scope of retrospective reviews the regulations that 

8 OECD Regulatory Policy Outlook 20 J 5 (The Organization for Economic Co-operation and Development, 2015) available at 
http://www.oecd.org/govemance/regulatory-policy/oecd-regulatory-policy-outlook-2015-9789264238770-en.htm. 
9 GA0-14-268 
10 GPRA Modernization Act of2010, Pub. L. No. 111-352, 124 Stat. 3866 (Jan. 4, 2011). 
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collectively contribute to an agency priority goal. What actions has your agency taken to better align 
retrospective reviews with GPRAMA agency priority goals? 

RESPONSE: The EPA established an Agency Priority Goal related to burden reduction of 1 
million hours by the end of fiscal 2015. The EPA has achieved this goal, in part through work on 
actions identified in the agency's retrospective review plan under E.O. 13563. 

On Planning for Review 

14. OMB Memorandum M-11-19 directed agencies to design and write future regulations in ways that 
facilitate evaluation of their consequences and thus promote retrospective analyses. ACUS 
recommendation 2014-5 suggested that agencies, when appropriate, establish a framework for 
reassessing the regulation in the future and should consider including portions of the framework in 
the rule's preamble. On November 3, 2015, the GW Regulatory Studies Center issued Learning 
from Experience: Retrospective Review of Regulations in 201411 , which reviewed 22 significant and 
economically significant rules and found that none of them included a plan to conduct retrospective 
review of the rule after implementation. How has your agency responded to that OIRA directive and 
what have you learned through those efforts? 

k. What actions does your agency plan to take to ensure that planning for future reviews is part 
of the procedures for drafting new regulations? 

RESPONSE: Through its focus on Next Generation Compliance, 12 the EPA has demonstrated 
its commitment to issuing regulations that are as effective and efficient as they can be in 
achieving their intended benefits. The EPA is committed to writing rules that are designed to 
promote compliance and to facilitate retrospective review, in part by collecting appropriate data 
that can be used by the agency, the regulated community, state and local governments, and the 
public to facilitate implementation, measure, and verify environmental results. Our Next 
Generation Compliance effort has a variety of components including efforts to design regulations 
and permits that are easier to implement, with a goal of improved compliance and environmental 
outcomes; to use and promote advanced emissions/pollutant detection technology so that 
regulated entities, the government, and the public can more easily see pollutant discharges, 
environmental conditions, and noncompliance; shift toward electronic reporting to help make 
environmental reporting more accurate, complete, and efficient while helping the EPA and co­
regulators better manage information, improve effectiveness and transparency; and expand 
transparency by making information more accessible to the public. 
The public is also welcome to send additional suggestions for regulations that may be 
appropriate for review to ImprovingRegulations.SuggestionBox@epa.gov or through the docket 
associated with our retrospective review plan. 13 

11 Sofie E. Miller, Learning From Experience: Retrospective Review of Regulations in 2014 (The George Washington 
University Regulatory Studies Center, Working Paper, 2015), available at 
http://regulatorystudies.columbian.gwu.edu/leaming-experience-retrospecti ve-review-regulations-2014. 
12 http://www.epa.gov/compliance/next-generation-compliance 
13 http://www.regulations.gov/#! docketDeta i I ;D=E PA-HQ-OA-2011-0156 
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15. The Department of Transportation (DOT) maintains a plan on its website to ensure that all 
regulations are reviewed every ten years. Each DOT agency divides its rules into 1 O different 
groups, and analyzes one group each year. They request public comment on the timing of the 
reviews through the Regulatory Agenda (for example, if a particular rule should be reviewed earlier 
and why). Would something like this be viable at your agency? 

I. How do you ensure that cyclical reviews are apparent to your stakeholders to give them an 
opportunity to comment? 

RESPONSE: The EPA administers a variety of programs and rules based on a wide number of 
governing statutes. Approximately 60% of the rules on the EPA's Semiannual Regulatory 
Agenda are statutorily-required reviews of existing regulations. Nearly all of the actions 
included in the EPA's Retrospective Review Plan were added in addition to reviews required 
under statutes such as the CAA, SDWA, and RFA. The EPA's stakeholders are invited to 
participate in the EPA's rulemaking process by reviewing and sending feedback or suggestions 
on actions included in our Regulatory Agenda and our Retrospective Review Plan. Since 2011, 
the EPA has maintained an open comment docket and an e-mail address for public feedback on 
the existing Plan for Periodic Retrospective Review of Existing Regulations and the subsequent 
progress reports. In 2015 the EPA also issued another Federal Register notice soliciting 
comments on issues related to retrospective review. Any interested party may provide comment 
during the proposal phase of any given the agency rulemaking. 

Reporting Outcomes of Retrospective Review 

16. In the April 2014 GAO report Reexamining Regulations: Agencies Often Made Regulatory Changes, 
but Could Strengthen Linkages to Performance Goals, 14 GAO recommended that OIRA work with 
agencies to improve the reporting of retrospective review outcomes, including providing more 
comprehensive information about completed reviews. What actions has your agency taken to ensure 
that retrospective review reporting is more accessible and transparent? 

RESPONSE: The EPA provides information in two locations on its public Web site about the 
semiannual progress reports. Each semiannual report is posted on our Web site and contains a 
column entitled "status of initiative," so that users can locate actions that are new, newly 

. completed, or ongoing.15 The EPA also continues to maintain an open docket for feedback from 
the public on our retrospective review process or ongoing actions and we maintain 
communication through ImprovingRegulations.SuggestionBox@epa.gov, which was first 
provided in our 2011 Final Plan for Periodic Retrospective Reviews of Existing Regulations. 
The EPA indicated which actions in its Semiannual Regulatory Agenda are also retrospective 
review actions under E.0. 13563. 

14 GA0-14-268 
15 http://www.epa.gov/laws-regulations/ documents-retrospective-revie'"'. 
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Post-Hearing Questions for the Record 
Submitted to Mr. William Nickerson 

From Senator Heidi Heitkamp 

"Agency Progress in Retrospective Review of Existing Regulations" 
November 5, 2015 

1. A critical component of retrospective review is ensuring that the public has the opportunity to 
provide feedback on whether regulations are in fact achieving their intended objective. 
However, all too often we hear from the general public, small business, and other regulated 
entities, that they feel disconnected from the rulemaking process, or that their voices are not 
being heard. 

a. Could each of you address how your agencies engage the public and seek feedback 
outside of the general notices published in the Federal Register? 

b. Do you find that the Federal Register is still the most effective means of providing notice 
and receiving useful feedback to help identify public concerns? 

RESPONSE: Publishing notices in the Federal Register has been an effective mechanism for 
the EPA to provide information and solicit feedback from the public on retrospective review. 
The regulated community recognizes the Federal Register as a regular source for information on 
the EPA actions as well as a portal for communicating thoughts and suggestions with the agency. 
The EPA has published three notices requesting input pertaining to retrospective review which 
resulted in over 1,400 suggestions, many of which helped guide our selection of actions for 
review. 

Beyond use of the Federal Register, the EPA also uses other methods to engage the public on 
retrospective review. One of the agency's most important assets is the relationship program and 
regional offices have with key stakeholders. The EPA managers and staff are in frequent contact 
with the regulated community before, during and following the development of agency rules. 
The EPA also utilizes formal meetings, both virtual and in-person to solicit feedback on 
retrospective reviews. In 2011, the EPA conducted twenty public meetings and town halls as 
well as a number of Web based dialogues related to retrospective review. More recently, the 
agency has reached out to small businesses, the SBA's Office of Advocacy, trade associations, as 
well as state and local officials to meet and obtain their suggestions for retrospective review. 

Additionally, the EPA has maintained an open docket and dedicated email for the public to 
provide input. Regardless of how the EPA receives feedback, specific suggestions regarding how 
rules could be modified along with data or other detailed information that supports the request is 
most useful to the agency. While public meetings may sometimes reach a slightly different 
audience than do Federal Register notices, in our experience, the feedback from public meetings 
tends to be more general than feedback received in writing. 

2. When examining retrospective review, we often discuss cost benefit analysis to determine 
whether or not a rule is achieving its stated objective. However, part of this information 
collection requires the solicitation of data from regulated entities. 
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a. Do you find that current retrospective reviews are stymied by the strict requirements of 
the Paperwork Reduction Act? 

b. Would we see an increased effectiveness of the retrospective review process if we were 
to exempt retrospective review activities from the Paperwork Reduction Act? 

RESPONSE: The Paperwork Reduction Act does mandate that the EPA meet certain 
requirements before collecting information from the public. The EPA is often limited to publicly 
available, industry-level data when assessing costs of existing rules. In theory, access to facility­
level data could prove useful in assessing costs and benefits, however, there would still be 
additional challenges to developing detailed cost estimates of regulatory actions. Acquiring 
detailed cost information would place additional paperwork burden on regulated entities. It also 
can be challenging to separate regulatory compliance costs at the firm level from unrelated costs 
that were incurred at the same time. In general, the Paperwork Reduction Act has not proved a 
barrier to the EPA's retrospective review program. 

3. During our subcommittee's maiden hearing, we invited witness from diverse backgrounds to 
discuss the Federal government's regulatory framework. I took the opportunity to discuss 
retrospective review with that panel as well. One thing I heard from both witnesses was that 
there needs to be a dedicated funding stream in support of retrospective review activities. 

a. Based on current expectations of the President, as outlined in Executive Order 13563, are 
resources being dedicated to retrospective review at the detriment of the mission 
objectives of the agency? 

b. What resources do your agencies need to effectively and efficiently carry out 
retrospective review while maintaining overall operational awareness? 

RESPONSE: Roughly 60% of the rules on the EPA's Regulatory Agenda are retrospective 
reviews required by various statutes, so considerable resources are already being spent on this 
effort. The agency's current level of resources can support our obligations under existing statutes 
and our current efforts to respond to E.O. 13563. 

4. In a previous hearing, Mr. Neil Eisner, a Senior Fellow at the Administrative Conference of the 
United States, advocated strengthening the culture of review within the Federal agencies. In his 
opinion there is a focus, especially among senior officials, on creating something new rather than 
fixing something old. 

a. What actions are taken within each of your agencies to ensure that the workforce buys 
into the reality that ensuring the effectiveness of existing regulations is just as important 
as ensuring new rulemaking is of the highest caliber? 

RESPONSE: The workforce and senior officials are responsive to stakeholder concerns and 
feedback on both retrospective reviews and new actions. The EPA is interested in addressing 
situations where the expected human health and environmental benefits associated with one of 
our actions are not being realized, in addition to developing new mechanisms to protect human 
health and the environment. A significant portion of the actions in the EPA's Regulatory Agenda 
already are retrospective reviews. Further, ensuring rules are effective is a high priority among 
senior officials at the EPA. 
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5. Understanding that good retrospective review often require examination of highly technical 
subject matter, it is important that agencies have a highly skilled and specialized work force to 
conduct retrospective reviews in an effective manner. 

a. Having completed a number of retrospective reviews up to this point, what are some the 
challenges you have found as it relate to workforce, in completing retrospective review 
effectively? 

b. Do you think the Federal Governments could do more to able to attract 
c. Do you have dedicated staff focused on reviewing existing rules? 

RESPONSE: The EPA workforce is already experienced doing retrospective reviews because 
they are built into many of our core statutory responsibilities. Approximately 60% of the actions 
on the EPA' s Regulatory Agenda are retrospective reviews required by various statutes. For this 
reason, and because it is often beneficial to have staff who are familiar with the underlying 
action since those staff have relevant knowledge, skills and experience, we do not have separate, 
dedicated staff working solely on retrospective review. In addition, through recent efforts to 
promote Next Generation Compliance, the agency has provided rule writing staff with additional 
training and resources to design rules that are easier to implement, with a goal of improved 
compliance and environmental outcomes. 
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Post-Hearing Questions for the Record 
Submitted to Mr. Bill Nickerson 
From Senator James Lankford 

"Agency Progress in Retrospective Review of Existing Regulations" 
November 5, 2015 

On Reviewed Regulations 

1. The EPA began a new review process to streamline Significant New Alternatives Program (SNAP) 
reviews of potential alternatives to ozone-depleting chemicals that manufactures could use in 
consumer products (such as aerosol cans, adhesives, cleaning solvents, refrigeration, and air 
conditioning systems). The EPA estimates that these efforts could reduce EPA' s review time for 
SNAP submittals from an average of 65 weeks to an average of 19-24 weeks (a 60%-70% 
improvement). While I applaud this result, why was this streamlining process not begun earlier? 

RESPONSE: The EPA continually looks for ways to improve the efficiency of our programs. 
Over the past 20 years, the SNAP program has reviewed over 400 alternatives considering such 
factors as flammability, toxicity, local air quality impacts, ecosystem effects, occupational and 
consumer health and safety impacts, ozone depletion potential and global warming 
potential. On the basis of those assessments, the EPA has issued 20 rulemakings and 30 notices 
to facilitate the introduction oflower risk alternatives into the marketplace. Additionally, our 
participation in the Lean Government program provided an opportunity to streamline our 
program and achieve significant benefits for both the agency and our stakeholders. For more 
information about the Lean government program visit www.epa.gov/lean. 

2. In February 2014 EPA issued a final rule that established a framework for collecting hazardous 
waste shipment data electronically, replacing a burdensome paper manifest system that requires six­
copy forms to be completed, carried and signed manually. Why did the EPA wait until 2014 to 
finalize a rule that eliminated the requirement for a six-copy form that needed to be completed 
manually? 

RESPONSE: The EPA issued its final regulation on the use of electronic manifests in February 
2014 in response to a statutory mandate that was contained in the Electronic Hazardous Waste 
Manifest Establishment Act (e-Manifest Act). Thee-Manifest Act was enacted in October 2012, 
and required the EPA to issue implementing regulations for an electronic manifest within one 
year of enactment. The e-Manifest Act required the EPA to develop a national electronic 
manifest system, and required that the cost of developing and operating this system be offset by 
user fees. The EPA could not develop a final regulation for electronic manifesting until the 
e-Manifest legislation authorizing the system was enacted. The EPA was able to issue the final 
regulation shortly after thee-Manifest Act's one-year milestone. 

It should be noted that thee-Manifest Act and the February 2014 regulation do not entirely 
eliminate the six-copy paper manifest form. Thee-Manifest Act provides that electronic 
manifests shall be an option for manifest users, so the EPA's implementing regulations for the 



Act likewise provide that users may elect to use either electronic or paper manifests in the 
future. 

On Consulting with the Small Business Community and State Regulators 

3. In your oral testimony, you cited the Small Business Administration's (SBA) Office of Advocacy as 
one tool your agency uses to get feedback from small businesses. Please elaborate on your 
department's use of the SBA Office of Advocacy. 

a. How could your department better leverage the insights and resources of the Office of 
Advocacy? 

RESPONSE: The EPA has several established mechanisms for working with SBA's Office of 
Advocacy. 
• The EPA staff and managers regularly participate in roundtable discussions organized by the 

SBA's Office of Advocacy. 
• The SBA's Office of Advocacy staff participate with the EPA on all Small Business 

Advocacy Review panels for proposed rules that may have a significant impact on a 
substantial number of small entities. 

• When the EPA announces a review of a regulatory action under section 610 of the 
Regulatory Flexibility Act (RF A), the SBA distributes the announcement to their stakeholder 
groups. 

• The EPA's Office of Small Business Programs organizes semiannual meetings with senior 
agency officials and stakeholders, and the SBA's Office of Advocacy is invited to these 
meetings. 

• The SBA's Office of Advocacy participates in the Office of Management and Budget 
(OMB)-led interagency review of agency regulations. 

4. How could your department better liaise with state regulators to ensure that regulations do not 
conflict with or duplicate state requirements? 

RESPONSE: Since many agency programs are implemented by the states, we have close 
working relationships with them across many of our programs. The EPA facilitates interactions 
with state and local governments and coordinates those activities with our regional offices 
around the nation. In addition, the EPA holds regular outreach meetings with the Environmental 
Council of the States, Council of State Governments, National Conference of State Legislatures, 
and the National Governors Association and leads implementation of the National 
Environmental Performance Partnership System, which manages and monitors environmental 
issues with both national associations and individual state and local governments while focusing 
the EPA and state resources on the most pressing environmental problems. Each regulation 
issued by the EPA specifically addresses the agency's consideration of potential 
intergovernmental impacts consistent with the mandates in the Unfunded Mandates Reform Act 
and the Federalism Executive Order (E.O.) 13132. In addition, agency programs have direct 
connections to state regulators and the EPA often addresses program implementation issues 
collaboratively. 



On Soliciting Comments from the Public 

5. In preparation for conducting retrospective reviews as directed under Executive Order 13563, 
agencies have reached out for public comment in a variety of ways. Please elaborate on the 
advantages you witnessed in holding public hearings. 

a. How do hearings differ from other ways to get feedback from the public, for example, 
through receipt of comments in on1ine dockets? 

b. What were some advantages and disadvantages of this approach? 

RESPONSE: The EPA uses a variety of external mechanisms to identify and evaluate potential 
retrospective reviews. The EPA's Retrospective Review Plan was developed after extensive 
public outreach that sought input on an agency plan for retrospective review, as well as on 
possible reforms to modify, streamline, expand or repeal existing regulations. That outreach 
included 20 public meetings, town halls, and Webinars with over 600 participants. The EPA also 
solicited comments via a Federal Register notice. Since 2011, the EPA has maintained an open 
comment docket and an e-mail address for public feedback on the existing Plan for Periodic 
Retrospective Review of Existing Regulations and the subsequent progress reports. In 2015, the 
EPA also issued another Federal Register notice soliciting comments on issues related to 
retrospective review. 

Regardless of how the EPA receives this information, specific suggestions regarding how rules 
could be modified accompanied by data or other detailed information that supports the request 
are the types of responses that are most useful to the agency. While public meetings can 
potentially reach a slightly different audience than do Federal Register notices, in our experience, 
the feedback from public meetings tends to be more general than the feedback received in 
writing. Large, broad public-meetings focused generally on retrospective review are also very 
resource-intensive, requiring significant amounts of time to organize and run. In addition to 
public meetings and Federal Register notices, the EPA also regularly meets with stakeholder and 
advisory groups such as the Environmental Council of the States and the National Drinking 
Water Advisory Committee on a variety of issues and has found the feedback regarding 
retrospective review offered at these types of meetings to be helpful. 

On Defining the Universe of Retrospective Reviews 

6. Retrospective reviews are not clearly defined in existing executive orders. For example, Executive 
Order 13563 merely directs agencies to "facilitate the periodic review of existing significant 
regulations ... " Executive Order 13610 directs agencies to prioritize initiatives that will produce 
monetary savings, reductions in paperwork, reduce unjustified regulatory burdens or simplify or 
harmonize regulatory requirements imposed on small businesses. In the absence of a clear directive 
as to what constitutes a retrospective review as mandated by executive orders, how does your agency 
define the term? 

RESPONSE: At the EPA, retrospective reviews can take a variety of forms and may be guided 
by the purpose and principles stated in E.O. 13563 or applicable statutes. Regular assessment of 
past regulatory actions is integral to the EPA's core mission and responsibilities and is often 
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mandated by statute. For example, the Clean Air Act (CAA) requires a review of National 
Ambient Air Quality Standards actions every five years. New Source Performance Standards and 
Maximum Achievable Control Technology must be reviewed every eight years. Under the Safe 
Drinking Water Act (SDWA), the EPA is required to review National Primary Drinking Water 
Regulations every six years. In addition to these statutorily mandated reviews, the EPA 
undertakes discretionary reviews, including those highlighted in our Retrospective Review Plan. 

On Regulatory Flexibility Act Review and other Statutorily-Required Reviews 

7. In 2014, in assessing retrospective review processes for Administrative Conference of the United 
States, Professor Joseph Aldy of Harvard's Kennedy School found that after reviewing 25 rules 
identified in agency reports on their progress implementing retrospective review, only 14 explicitly 
referenced retrospective review in the rule-making.1 He posited that this suggested that some of the 
rules promulgated under the retrospective review process may have been already in progress, 
perhaps under existing statutory review authorities. How has your agency made the distinction 
between reviews in response to Executive Order 13563 and other efforts already underway or 
responses to new mandates? 

RESPONSE: As noted above, regular assessment of past regulatory actions is integral to the 
EPA's core mission. Reviews undertaken in response to E.O. 13563 are highlighted in our 
Retrospective Review Plan and progress reports. 2 The EPA does not generally discuss in the 
preamble whether or not a specific rule was part of our original Plan or was an action later added 
to our progress report; therefore the absence of this information should not be taken as an 
indicator that a particular review was in progress at the time our Plan was developed. In 
addition, the EPA has added numerous reviews to our progress reports since our initial 
Retrospective Review Plan was developed. Nearly all of the actions identified in our current 
Retrospective Review Plan are in addition to those reviews required by statute. 

8. The Regulatory Flexibility Act (RF A) Section 610 requires that rules with a significant economic 
impact on a substantial number of small entities be reviewed within ten years of promulgation, but in 
the past the Government Accountability Office (GAO) has found that not all agencies interpret the 
requirement consistently.3 In addition, other statutes mandate retrospective review of certain 
regulations. How have initiatives in response to the President's Executive Order 13563 aligned with 
other retrospective review initiatives, such as those undertaken under RF A Section 610 or other 
specific statutory review requirements? 

a. Please describe the rigor of Section 610 reviews. For example, is cost-benefit analysis 
typically conducted in the course of these reviews at your agency? 

b. What lessons has the agency learned from conducting additional reviews consistent with 
other statutory mandates that have facilitated this retrospective review initiative? 

1 Joseph Aldy for the Administrative Conference of the United States. Learning from Experience: An Assessment of the 
Retrospective Reviews of Agency Rules and the Evidence for Improving the Design and Implementation of Regulatory 
Policy 48 (November 17, 2014). 
2 http://www.epa.gov/laws-regulations/retrospective-review-history 
3 U.S. GOV'T ACCOUNTABILITY OFFICE, REGULATORY FLEXIBILITY ACT: AGENCIE'S INTERPRETATIONS 
OF REVIEW REQUIREMENTS VARY WIDELY, GAO/GGD-99-55, 11 (Apr. 2, 1999) 
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RESPONSE: Section 610 of the RF A provides that agencies shall review rules to "minimize any 
significant economic impact of the rule on a substantial number of small entities in a manner 
consistent with the stated objectives of applicable statutes." In doing so, agencies are charged 
with considering the following factors: 

( 1) the continued need for the rule; 
(2) the nature of complaints or comments received concerning the rule from the public; 
(3) the complexity of the rule; 
(4) the extent to which the rule overlaps, duplicates or conflicts with other federal rules, and, to 
the extent feasible, with state and local governmental rules; and 
(5) the length oftime since the rule has been evaluated or the degree to which technology, 
economic conditions, or other factors have changed in the area affected by the rule. 

The EPA uses the Semiannual Regulatory Agenda, which publishes in the Federal Register every 
six months, to announce the initiation and conclusion of these 610 reviews. Upcoming reviews 
are also listed on the EPA's Web site.4 As directed under E.O. 13563, in the EPA's 2011 Final 
Plan for Periodic Retrospective Reviews of Existing Regulations, the EPA committed to 
combining retrospective reviews of rules under RF A 610 with other statutorily-required reviews, 
such as those required under the CAA or SOWA, whenever feasible. The EPA's retrospective 
review initiatives taken in response to E.O. 13563 are in addition to statutory reviews we already 
conduct under Section 610 of the RF A, the CAA, SD WA, and other statutes. 

On Quantifying Cost Savings 

9. In the April 2014 GAO report Reexamining Regulations: Agencies Often Made Regulatory Changes, 
but Could Strengthen Linkages to Performance Goals, GAO found that agencies quantified cost 
savings in the progress updates for 38 of the 246 completed analyses in their scope, half of which 
were related to information collection burdens. 5 Why are cost savings not consistently quantified? 

c. When costs savings were quantified, GAO found that agencies most often attributed those 
savings to reduced information collection burdens. What other cost savings have resulted 
from these retrospective reviews? 

d. What are the challenges in quantifying the results of these reviews and how could we do 
better at reporting that progress? 

RESPONSE: Lack of monetization does not mean that costs and benefits are not realized. Cost 
savings that can be realized in retrospective review include not only monetary savings from 
reduced regulatory requirements and reductions in paperwork burdens, but also harder to 
quantify savings from activities such as streamlined permitting or review processes and greater 
use of advanced technology. 

4 http://www.epa.gov/reg-flex/section-610-reviews 
5 U.S. GOV'T ACCOUNTABILITY OFFICE, AGENCIES OFTEN MADE REGULATORY CHANGES, BUT COULD 
STRENGTHEN LINKAGES TO PERFORMANCE GOALS, GA0-14-268 (Apr. 11, 2014) 
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Consistent with the direction provided in E.O. 13610, there has been a focus on reducing 
-paperwork burden as part of our efforts in retrospective review. Since rules that require 
information collection have estimates of the costs associated with that information collection as 
required by the Paperwork Reduction Act, it tends to be easier to quantify and monetize the 
savings from paperwork burden reduction. 

On Record of Results of Reviews 

10. In the April 2014 GAO report Reexamining Regulations: Agencies Often Made Regulatory Changes, 
but Could Strengthen Linkages to Performance Goals, GAO found that more than 90 percent of the 
retrospective review analyses they examined ended in a determination to revise, clarify, or eliminate 
regulatory text. 6 Would you attribute this success to how your agencies prioritized the regulations 
you reviewed or simply that a lot of regulations currently on the books are ripe for updates? 

e. How many of these reviews could be considered low-hanging fruit? Should we expect this 
level of success going forward? 

RESPONSE: As stated in the EPA's 2011 Final Planfor Periodic Retrospective Reviews of 
Existing Regulations, the EPA determined its review priorities by gathering comments from the 
public, other federal agencies, and agency experts; aligning reviews with agency and The 
Administration's priorities; conforming to the principles and directives of E.O. 13563; and 
determining appropriate effort within the scope of current agency resources. Using these criteria, 
the EPA was able to determine the most appropriate items for review, and has subsequently 
added additional items to the Retrospective Review Plan using these same criteria. We believe 
this method has been effective at identifying actions that may warrant review and will continue 
to serve the interests of both the EPA and the public going forward. 

On Rigor and Scope of Retrospective Review 

11. In his analysis ofretrospective reviews for Mercatus, Mr. Randall Lutter notes, "Very few 
retrospective analyses of extant federal regulations provide sufficient information to evaluate 
whether benefits outweighed costs. The overwhelming majority of retrospective analyses that 
Harrington, the OMB, and Simpson reviewed provide information only about costs, about a key but 
incomplete measure of benefits ... or about both costs and a poor proxy for benefits ... "1 Do your 
retrospective review analyses attempt to quantify costs, or benefits, or both? 

f. Does your office have the capacity to collect data to conduct effective retrospective reviews 
that include cost-benefit analysis? If not, why not? 

g. Would it be beneficial for your agency to have your retrospective review obligations 
delegated to a specialized office charged with doing just that? 

6 GA0-14-268 
7 Randall Lutter, Working Paper: The Role of Retrospective Analysis and Review in Regulatory Policy, MERCA TVS CTR. 
NO. 12-14 (Apr. 2012). 
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RESPONSE: Retrospective reviews that occur through standard rulemaking procedures 
generally attempt to quantify the costs and benefits of the regulatory revision resulting from the 
review. However, sufficient data and information may not be available to conduct a detailed 
assessment of the costs and benefits of these reviews. Collection of additional information may 
require approval under the Paperwork Reduction Act and may also impose additional paperwork 
burden on the entities regulated by the action under review. Since retrospective reviews relate 
back to a particular regulatory action or program, the EPA generally believes that it is often 
beneficial for staff who are familiar with that regulatory action or program and have relevant 
skills and experience with that regulatory action or program to work on the retrospective review. 

12. In his analysis ofretrospective reviews for Mercatus, Mr. Lutter notes, "The focus on retrospective 
analysis and review of regulations, as opposed to regulatory programs more broadly, may be too 
narrow." The 2015 OECD Regulatory Policy Outlook stated that "OECD countries could be more 
strategic and systemic in their evaluation efforts by conducting comprehensive reviews that assess 
the cumulative impact of laws and regulations in a sector as a whole, with a particular focus on the 
policy outcomes."8 Our proposed legislation, S. 1817, The Smarter Regs Act of2015, directs OMB 
to encourage and assist agencies to "streamline and coordinate the assessment of major rules with 
similar or related regulatory objectives" for just this purpose. When contemplating which rules to 
review, have you ever considered conducting simultaneous reviews on related rules or rules that 
affect a certain sector of industry? 

h. Have you ever considered a large retrospective review on a regulatory framework? 
i. What barriers exist to this type of review? 
j. How have you worked with interagency partners as you have reviewed existing regulations? 

RESPONSE: The EPA' s focus has been on those regulations or requirements identified by our 
stakeholders and the public through our outreach efforts. As such, the reviews reflect their 
interests, either in terms of individual regulations and requirements or particular programs. The 
EPA has undertaken broader reviews, including an action to reduce State Implementation Plan 
backlogs and reduce future processing time, and an action to streamline SNAP reviews. We work 
with interagency partners on our retrospective reviews in that other federal agencies can and 
have suggested rules for review, and any reviews that affect other agencies that are done through 
rulemaking would be submitted to OMB for interagency review under E.O. 12866. 

13. In the April 2014 GAO report Reexamining Regulations: Agencies Often Made Regulatory 
Changes, but Could Strengthen Linkages to Performance Goals,9 GAO recommended that OIRA 
work with the agencies to improve how retrospective reviews could be used to infonn progress 
towards agency priority goals under the GPRA Modernization Act of 2010. 10 This included actions 
such as (1) identifying whether a regulation contributes to an agency priority goal as one criterion for 
prioritizing reviews, and (2) by including in the scope of retrospective reviews the regulations that 

8 OECD Regulatory Policy Outlook 2015 (The Organization for Economic Co-operation and Development, 2015) available at 
http://www.oecd.org/ governance/regulatory-po !icy /oecd-regu latory-policy-outlook-2015-97 8 926423 8770-en.htm. 
9 GA0-14-268 
10 GPRA Modernization Act of2010, Pub. L. No. l l 1-352, 124 Stat. 3866 (Jan. 4, 2011). 
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collectively contribute to an agency priority goal. What actions has your agency taken to better align 
retrospective reviews with GPRAMA agency priority goals? 

RESPONSE: The EPA established an Agency Priority Goal related to burden reduction of 1 
million hours by the end of fiscal 2015. The EPA has achieved this goal, in part through work on 
actions identified in the agency's retrospective review plan under E.O. 13563. 

On Planning for Review 

14. OMB Memorandum M-11-19 directed agencies to design and write future regulations in ways that 
facilitate evaluation of their consequences and thus promote retrospective analyses. ACUS 
recommendation 2014-5 suggested that agencies, when appropriate, establish a framework for 
reassessing the regulation in the future and should consider including portions of the framework in 
the rule's preamble. On November 3, 2015, the GW Regulatory Studies Center issued Learning 
from Experience: Retrospective Review of Regulations in 201411 , which reviewed 22 significant and 
economically significant rules and found that none of them included a plan to conduct retrospective 
review of the rule after implementation. How has your agency responded to that OIRA directive and 
what have you learned through those efforts? 

k. What actions does your agency plan to take to ensure that planning for future reviews is part 
of the procedures for drafting new regulations? 

RESPONSE: Through its focus on Next Generation Compliance, 12 the EPA has demonstrated 
its commitment to issuing regulations that are as effective and efficient as they can be in 
achieving their intended benefits. The EPA is committed to writing rules that are designed to 
promote compliance and to facilitate retrospective review, in part by collecting appropri~te data 
that can be used by the agency, the regulated community, state and local governments, and the 
public to facilitate implementation, measure, and verify environmental results. Our Next 
Generation Compliance effort has a variety of components including efforts to design regulations 
and permits that are easier to implement, with a goal of improved compliance and environmental 
outcomes; to use and promote advanced emissions/pollutant detection technology so that 
regulated entities, the government, and the public can more easily see pollutant discharges, 
environmental conditions, and noncompliance; shift toward electronic reporting to help make 
environmental reporting more accurate, complete, and efficient while helping the EPA and co­
regulators better manage information, improve effectiveness and transparency; and expand 
transparency by making information more accessible to the public. 
The public is also welcome to send additional suggestions for regulations that may be 
appropriate for review to lmprovingRegulations.SuggestionBox@epa.gov or through the docket 
associated with our retrospective review plan. 13 

11 Sofie E. Miller, Learning From Experience: Retrospective Review of Regulations in 2014 (The George Washington 
University Regulatory Studies Center, Working Paper, 2015), available at 
http://regulatorystudies.columbian.gwu.edu/leaming-experience-retrospecti ve-review-regulations-2014. 
12 http://www.epa.gov/compliance/next-generation-compliance 
13 http://www.regulations.gov/#!docketDetail;D=EPA-HQ-OA-2011-0156 
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15. The Department of Transportation (DOT) maintains a plan on its website to ensure that all 
regulations are reviewed every ten years. Each DOT agency divides its rules into 1 O different 
groups, and analyzes one group each year. They request public comment on the timing of the 
reviews through the Regulatory Agenda (for example, if a particular rule should be reviewed earlier 
and why). Would something like this be viable at your agency? 

I. How do you ensure that cyclical reviews are apparent to your stakeholders to give them an 
opportunity to comment? 

RESPONSE: The EPA administers a variety of programs and rules based on a wide number of 
governing statutes. Approximately 60% of the rules on the EPA's Semiannual Regulatory 
Agenda are statutorily-required reviews of existing regulations. Nearly all of the actions 
included in the EPA's Retrospective Review Plan were added in addition to reviews required 
under statutes such as the CAA, SOWA, and RFA. The EPA's stakeholders are invited to 
participate in the EPA' s rulemaking process by reviewing and sending feedback or suggestions 
on actions included in our Regulatory Agenda and our Retrospective Review Plan. Since 2011, 
the EPA has maintained an open comment docket and an e-mail address for public feedback on 
the existing Plan for Periodic Retrospective Review of Existing Regulations and the subsequent 
progress reports. In 2015 the EPA also issued another Federal Register notice soliciting 
comments on issues related to retrospective review. Any interested party may provide comment 
during the proposal phase of any given the agency rulemaking. 

Reporting Outcomes of Retrospective Review 

16. In the April 2014 GAO report Reexamining Regulations: Agencies Often Made Regulatory Changes, 
but Could Strengthen Linkages to Performance Goals, 14 GAO recommended that OIRA work with 
agencies to improve the reporting of retrospective review outcomes, including providing more 
comprehensive information about completed reviews. What actions has your agency taken to ensure 
that retrospective review reporting is more accessible and transparent? 

RESPONSE: The EPA provides information in two locations on its public Web site about the 
semiannual progress reports. Each semiannual report is posted on our Web site and contains a 
column entitled "status of initiative," so that users can locate actions that are new, newly 
completed, or ongoing. 15 The EPA also continues to maintain an open docket for feedback from 
the public on our retrospective review process or ongoing actions and we maintain 
communication through ImprovingRegulations.SuggestionBox@epa.gov, which was first 
provided in our 2011 Final Plan for Periodic Retrospective Reviews of Existing Regulations. 
The EPA indicated which actions in its Semiannual Regulatory Agenda are also retrospective 
review actions under E.O. 13563. 

14 GA0-14-268 
15 http://www.epa.gov/Jaws-regulations/documents-retrospective-review 
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Post-Hearing Questions for the Record 
Submitted to Mr. William Nickerson 

From Senator Heidi Heitkamp 

"Agency Progress in Retrospective Review of Existing Regulations" 
November 5, 2015 

1. A critical component of retrospective review is ensuring that the public has the opportunity to 
provide feedback on whether regulations are in fact achieving their intended objective. 
However, all too often we hear from the general public, small business, and other regulated 
entities, that they feel disconnected from the rulemaking process, or that their voices are not 
being heard. 

a. Could each of you address how your agencies engage the public and seek feedback 
outside of the general notices published in the Federal Register? 

b. Do you find that the Federal Register is still the most effective means of providing notice 
and receiving useful feedback to help identify public concerns? 

RESPONSE: Publishing notices in the Federal Register has been an effective mechanism for 
the EPA to provide information and solicit feedback from the public on retrospective review. 
The regulated community recognizes the Federal Register as a regular source for information on 
the EPA actions as well as a portal for communicating thoughts and suggestions with the agency. 
The EPA has published three notices requesting input pertaining to retrospective review which 
resulted in over 1,400 suggestions, many of which helped guide our selection of actions for 
review. 

Beyond use of the Federal Register, the EPA also uses other methods to engage the public on 
retrospective review. One of the agency's most important assets is the relationship program and 
regional offices have with key stakeholders. The EPA managers and staff are in frequent contact 
with the regulated community before, during and following the development of agency rules. 
The EPA also utilizes formal meetings, both virtual and in-person to solicit feedback on 
retrospective reviews. In 2011, the EPA conducted twenty public meetings and town halls as 
well as a number of Web based dialogues related to retrospective review. More recently, the 
agency has reached out to small businesses, the SBA' s Office of Advocacy, trade associations, as 
well as state and local officials to meet and obtain their suggestions for retrospective review. 

Additionally, the EPA has maintained an open docket and dedicated email for the public to 
provide input. Regardless of how the EPA receives feedback, specific suggestions regarding how 
rules could be modified along with data or other detailed information that supports the request is 
most useful to the agency. While public meetings may sometimes reach a slightly different 
audience than do Federal Register notices, in our experience, the feedback from public meetings 
tends to be more general than feedback received in writing. 

2. When examining retrospective review, we often discuss cost benefit analysis to determine 
whether or not a rule is achieving its stated objective. However, part of this information 
collection requires the solicitation of data from regulated entities. 
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a. Do you find that current retrospective reviews are stymied by the strict requirements of 
the Paperwork Reduction Act? 

b. Would we see an increased effectiveness of the retrospective review process if we were 
to exempt retrospective review activities from the Paperwork Reduction Act? 

RESPONSE: The Paperwork Reduction Act does mandate that the EPA meet certain 
requirements before collecting information from the public. The EPA is often limited to publicly 
available, industry-level data when assessing costs of existing rules. In theory, access to facility­
level data could prove useful in assessing costs and benefits, however, there would still be 
additional challenges to developing detailed cost estimates of regulatory actions. Acquiring 
detailed cost information would place additional paperwork burden on regulated entities. It also 
can be challenging to separate regulatory compliance costs at the firm level from unrelated costs 
that were incurred at the same time. In general, the Paperwork Reduction Act has not proved a 
barrier to the EPA's retrospective review program. 

3. During our subcommittee's maiden hearing, we invited witness from diverse backgrounds to 
discuss the Federal government's regulatory framework. I took the opportunity to discuss 
retrospective review with that panel as well. One thing I heard from both witnesses was that 
there needs to be a dedicated funding stream in support of retrospective review activities. 

a. Based on current expectations of the President, as outlined in Executive Order 13563, are 
resources being dedicated to retrospective review at the detriment of the mission 
objectives of the agency? 

b. What resources do your agencies need to effectively and efficiently carry out 
retrospective review while maintaining overall operational awareness? 

RESPONSE: Roughly 60% of the rules on the EPA's Regulatory Agenda are retrospective 
reviews required by various statutes, so considerable resources are already being spent on this 
effort. The agency's current level ofresources can support our obligations under existing statutes 
and our current efforts to respond to E.O. 13563. 

4. In a previous hearing, Mr. Neil Eisner, a Senior Fellow at the Administrative Conference of the 
United States, advocated strengthening the culture of review within the Federal agencies. In his 
opinion there is a focus, especially among senior officials, on creating something new rather than 
fixing something old. 

a. What actions are taken within each of your agencies to ensure that the workforce buys 
into the reality that ensuring the effectiveness of existing regulations is just as important 
as ensuring new rulemaking is of the highest caliber? 

RESPONSE: The workforce and senior officials are responsive to stakeholder concerns and 
feedback on both retrospective reviews and new actions. The EPA is interested in addressing 
situations where the expected human health and environmental benefits associated with one of 
our actions are not being realized, in addition to developing new mechanisms to protect human 
health and the environment. A significant portion of the actions in the EPA's Regulatory Agenda 
already are retrospective reviews. Further, ensuring rules are effective is a high priority among 
senior officials at the EPA. 
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5. Understanding that good retrospective review often require examination of highly technical 
subject matter, it is important that agencies have a highly skilled and specialized work force to 
conduct retrospective reviews in an effective manner. 

a Having completed a number of retrospective reviews up to this point, what are some the 
challenges you have found as it relate to workforce, in completing retrospective review 
effectively? 

b. Do you think the Federal Governments could do more to able to attract 
c. Do you have dedicated staff focused on reviewing existing rules? 

RESPONSE: The EPA workforce is already experienced doing retrospective reviews because 
they are built into many of our core statutory responsibilities. Approximately 60% of the actions 
on the EPA's Regulatory Agenda are retrospective reviews required by various statutes. For this 
reason, and because it is often beneficial to have staff who are familiar with the underlying 
action since those staff have relevant knowledge, skills and experience, we do not have separate, 
dedicated staff working solely on retrospective review. In addition, through recent efforts to 
promote Next Generation Compliance, the agency has provided rule writing staff with additional 
training and resources to design rules that are easier to implement, with a goal of improved 
compliance and environmental outcomes. 
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Questions for the Record 
House Energy and Commerce, Subcommittee on Energy and Power 

Hearing Titled: E.PA's C02 Regulations for New and Existing Power Plants 
October 7, 2015 

.Janet McCabe, Acting Assistant Administrator 

The Honorable Ed Whitfield 

I. Under the I I I ( d) Ruic for existing power plants, States must file a Stale Plan by September 
6, 2016 unless it submits an extension request that is approved by EPA. What specifically 
must be included in such an extension request in order to be approved by the agency? 

In a memorandum dated October 22, 2015, the EPA outlined the modest requirements for 
such an extension request; the memorandum is available at 
http://ww\\3.cpa.gov/airq ualitv/cpptoolhox/cpp-init ial-su bm-m cmo.pd f. However, on 
February 9 2016, the Supreme Court granted a motion to stay the Clean Power Plan. As a 
result of that action, states arc not currently required to submit a state plan or a request 
for extension by September 6, 2016. 

The llonorable .John Shimkus 

I. Do you agree that if EPA is underestimating coal power capacity in the baseline of its 111 ( d) 
rule for existing power plants. the agency may be under-reporting the impacts of its rule on 
coal generation? 

A. If so, why and if not. why not? 

The EPA uses the best available science and information to understand and estimate the 
effects of its significant rules. The Reguh1tory Impact Analysis (RIA) accompanying the 
Clean Power Plan includes an extensive discussion of the baseline on which the EPA relied 
in developing the RIA, as well as of the effects of implementation of the CPP on coal-fired 
generation. More information about these effects is available in the final Regulatory 
Impact Analysis available at http://w\\w.t•Jrn.gov/clcanpowcrplan/dcan-powcr-phrn-linal­
ru k-rcgu la to rY-i m pad-a na l\'s is. 

2. In the final I I I ( d) rule, EPA dramatically increased its estimates for renewable energy 
development under Building Block 3. and the final renewable energy generation level in 
2030 is more than twice the level in the proposed rule. 

A. Please provide a detailed explanation for the record of the assumptions that EPA used to 
support its projections in the final rule of such a large scale growth of rcnewables. 

B. Please provide a detailed explanation of why EPA projects such a large scale increase 
while the U.S. Energy Information Administration's estimates for the same time period 
are significantly lower. 
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The EPA discussed the tiuantification of Building Block 3, including changes from the 
proposed Clean Power Plan and projections from the Energy Information Administration, 
the National Renewable Energy Laboratory, and other sources in Chapter V of the final 
Clean Power Plan (80 Fed. Reg. 64,717 ct seq.) and Chapter 4 of the Greenhouse Gas 
Mitigation Measures Technical Support Document (aYailable at 
http://www.cpa.gov/sitcs/production/tilcs/20 I S-11 /documcnts/tsd-cpp-ghg-m itigation­
mcasu rcs. pdO. 

The Honorable .Joe Barton 

1. Is there anything stopping the EPA from taking a progressively even broader view of its 
authority under the Clean Air Act if the Supreme Court does not strike down your "outside 
the fence" approach when the various challenges ultimately make their way to the 
Court? For example, if this approach is validated, couldn't the EPA seek to reduce emissions 
from oil and gas refineries by taking steps to artificially deflate the demand for gasoline? 

The EPA explained in section XVlll(B)(2) of the Legal Memorandum Accompanying 
Clean Power Plan for Certain Issues why the rationale for the Best System of Emission 
Reduction (BSER) in the final Clean Power Plan would not apply broadly to other 
industries, such as refineries, due to certain unique characteristics of the power supply 
industry. It specifically discusses measures to reduce consumer gasoline consumption. The 
Legal Memorandum is available at http://www.cpa.gov/sitcs/production/files/2015-
1 J /documcnts/cpp-lcgal-mcmo.pdf. 

2. Am I correct in reading your RIA that approximately half of the economic benefits you claim 
come from this rule do not even come from reducing C02, but from reducing other pollutants 
below levels required by the NAAQS? In other \\lords, if the NAAQS are supposedly set at 
levels that are the absolute minimum necessary to protect human health, how can you then 
tum around and claim a health benefit from reducing them even further? Ir you arc claiming 
benefits for reductions below NAAQS levels, shouldn't you be lowering the NAAQS 
proportionately? 

The EPA discussed in Chapter 4 of the Regulatory Impact Analysis accompanying the final 
Clean Power Plan (available at http://www.er>a.gov/clcanpowcrplan/clcan-powcr-plan­
final-rule-regulatorv-impact-analvsis) as well as in the most recent RIAs accompanying the 
PM NAAQS (available at 
http://www3.epa.gov/ttn/n:rngs/standanls/pm/s pm 2007 ria.html) and ozone NAAQS 
(available at httn://www3.epa.gov/ozonepollution/pdfs/2015IOO1 ria.p<ll) the way in which 
the best available science demonstrates that reductions in air pollution bring health 
benefits, eYen when those reductions result in ambient concentrations of NAAQS pollutants 
below the National Ambient Air Quality Standards themselves. The NAAQS arc not set to 
a zero-risk level, but rather at a level that, in the judgment of the Administrator, is 
requisite to protect public health and welfare with an adequate margin of safety. Fine 
particle pollution is not a threshold pollutant, and we anticipate health benefits for 
reductions even at concentrations below the NAAQS. 
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3. How docs it make sense to set an emission standard that is lower for an existing plant than 
the one you arc setting for new plants? 

This question is discussed in Section XI of the 11 l(b) preamble and in the "Legal 
Memorandum Accompanying Clean Power Plan for Certain Issues" 
(h ttps://www .epa.gov/sitcs/production/files/2015-11 /documents/cpp-legal-mcmo.pdt). This 
question is the subject of pending litigation in the D.C. Circuit and EPA will be addressing 
the question in the brief that EPA is currently scheduled to file on March 28, 2016. 

The Honorable Renee Ellmcrs 

1. By EPA's signing of the final 111 ( d) rule, arc we to assume that disagreement with the 
Natural Resources Defense' Council and Earthjustice who submitted legal briefs to the federal 
court stating that "the text of§ 111 ( d)(I )(A) makes clear that EPA may not set standards for a 
pollutant that is 'emitted from a source category which is regulated under section I 12'?" 

The EPA discussed its legal authority for the final Clean Power Plan, including the 
meaning of Clean Air Act Section 11 l(d)(l )(A), in Chapter 4 of the preamble to the final 
Clean Pon·er Plan (80 Fed. Reg. 64,710 ct seq.). Further, EPA's legal authority for the 
CPP is the topic of pending litigation in the D.C. Circuit and EPA will he addressing that 
issue in the brief that EPA is currently scheduled to file on March 28, 2016. 

~. Do you agree with the Natural Resources Defense Council and Earthjusticc who submitted 
legal briefs to the federal court stating that Chevron deference should not be afforded to the 
EPA in applying I I 1 ( <l) because there is no statutory ambiguity? More specifically, on 
January 12, 2007 these groups submitted legal briefs to the DC Circuit Court of Appeals and 
stated that the EPA of "mai I ufacture[ d]" ambiguity in Section 111 ( d) in order to claim 
Chevron deference. 

The EPA discussed its legal authority for the fimll Clean Power Plan, including ambiguity 
in Clean Air Act Section 111 (d), in Chapter 4 of the preamble to the final Clean Power Plan 
(80 Fed. Reg. 64,710 ct seq.). Further, EPA's legal authorit)• for the CPP is the topic of 
pending litigation in the D.C. Circuit and EPA will be addressing that issue in the brief that 
EPA is currently scheduled to file on March 28, 2016. 

3. Why has your agency consistently opposed attempts to seek judicial review prior to forcing 
states to develop complex rules in light of Administrator McCarthy's admission that this 
federalized power plan will not have any significant impact on global warming? 

The final Clean Power Plan would reduce power sector carbon pollution by 32 percent 
below 2005 levels in 2030 - that's 870 million tons less carbon pollution. The EPA firmly 
believes the Clean Power Plan will be upheld in court when the merits are considered 
because the rule rests on strong scientific and legal foundations. 
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4. Your agency has routinely opposed states from intervening in lawsuits filed by 
environmental groups against the EPA - in cflect blocking the states from having any input 
into the sue-and -settle strategics employed by special interest groups. Many states have 
already committed to challenging this rule in federal court when the final rule is published in 
the federal register. Will your agency oppose the states' legal standing despite the 
fundamental impact this rule will have on states? 

The EPA docs not routinely oppose states' inten'ention in lawsuits filed by environmental 
groups against the agency. The EPA did not oppose states' standing in their challenge to 
the CPP. On February 9, 2016, the Supreme Court stayed implementation of the Clean 
Power Plan pending judicial review. The Court's decision was not on the merits of the rule. 
The EPA firmly believes the Clean Power Plan will be upheld when the merits arc 
considered because the rule rests on strong scientific and legal foundations. 

5. Many states will be filling a challenge to this rule and will be asking for stay of this rule. 
The final rule acknowledges that I) GHG reductions have already occurred - in fact North 
Carolina has seen a reductiem in OHO emissions of almost 25%, 2) thanks to the natural gas 
revolution OHO emissions reductions will continue to occur. and 3) this rule will have no 
significant impact on climate change .... .I will assume that you agree \Vi th your staff and 
therefore will not oppose the state's request to stay the rule until judicial review is completed. 

On February 9, 2016, the Supreme Court stayed implementation of the Clean Power Plan 
pending judicial review. The Court's decision was not on the merits of the rule. The EPA 
firmly believes the Clean Power Plan will be upheld when the merits arc considered 
because the rule rests on strong scientific and legal foundations. 

The Honorable Adam Kinzinger 

I. In its Clean Power Plan, the EPA is imposing mandatory reductions in carbon dioxide 
emissions for certain states, 42% in Illinois, for example. What happens if a state determines 
that energy prices for ratepayers are going to significantly increase because of these 
reductions? ls the emissions goal fixed or arc they are circumstances in which a state c:m 
adjust its goals? 

The final Clean Power Plan sets strong but reasonable and achievable benchmarks for 
power plant carbon emissions, thus providing national consistency, accountability and fair 
goals for emissions reductions. The final Clean Power Plan provides guidelines for the 
development, submittal and implementation of state plans that implement the interim and 
final C02 emission performance rates. The flexibility of the rule allows states to reduce 
costs to consumers, minimize stranded assets and spur private investments in renewable 
energy and energy efficiency technologies and businesses. States can tailor their plans to 
meet their respective energy, environmental and economic needs and goals, and those of 
their local communities. 
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2. Existing plants will need to be shut down in many states to meet the mandatory carbon 
dioxide emissions reductions. What happens if a state determines these reductions and 
shutting down existing plants is going to threaten reliability? 

/\. The EPA has developed a "safety valve" that can apply in emergency situations; docs this 
safety ,·alvc relieve a state of its requirement to meet certain carbon dioxide emissions? 

The final Clean Power Plan sets strong but reasonable and achievable benchmarks for 
power plant carbon emissions, thus providing national consistency, accountability and fair 
goals for emissions reductions. As discussed in Chapter 8 of the final Clean Power Plan (80 
Fed. Reg. 64,874 ct seq.), both the extensive flexibility built into the final Clean Power Plan 
and multiple reliability-focused tools provided to states will ensure the continued reliability 
of the electricity system. Chapter 8 includes a detailed discussion of reliability-focused 
tools, including the reliability safe()• valve. 

3. The final rule includes revisions regarding nuclear power compared to the proposed rule. For 
example, the new rule clarifies that statt:s can use "power uprates" at existing nuclear power 
plants as a way to meet these target C02 emission reductions. There were other changes to 
the final rule regarding nuclear power as well; however. at a September Subcommittee 
hearing NRC Chainnan Burns told the Subcommittee that EPA had not consulted with the 
NRC on nuclear components of the Clean Power Plan. To your knowledge, did the EPA 
consult with the NRC about the nuclear aspects of this plan before the rule was finalized? 
i\. Do you knO\v how many requests for power upratcs are pending before the Commission, 
how long it normally takes to get those approved, or the total megawatts that arc 
technically or economically feasible with our existing nuclear plants? 
B. Does the EPA plan to consult the NRC going forward on these issues? Especially since 
applications for nC\V reactors, power upratcs, and license renewals all must be reviewed 
and approved by the NRC? 

The NRC participated in intcragcncy review of the final Clean Power Plan. All comments 
were considered and many changes and improvements were made as a result of the 
process. We defer questions regarding the Commission's operations to the NRC. 

4. During the formulation of this plan, what kind of research or consideration was put into the 
number of indirect jobs that will be lost as a result of plant closure and increased electricity 
prices for small businesses and manufacturers? For example, a recent study in Illinois found 
that if three existing plants were to close it would result in 2,500 direct jobs, 4,431 indirect 
jobs, and $1.8 billion in reduced economic activity. 

The EPA used the best available science and information, as well as the information 
provided in the more than 4.3 million public comments, to estimate the economic effects 
and shifts in employment that could result from implementation of the final Clean Power 
Plan. More discussion of that is available in Ch~1pter 9 of the final Clean Power Plan (80 
Fed. Reg. 64,928) and in the Regulatory Impact Analysis accomp~rnying the final Clean 
Power Phm (available at http://www.cpa.goY/cl('ll n powcrpla n/ckan-powcr-plan-final-rulc­
rcgula to n-i rnpact-an a I\ sis). 
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The Honorable .John Shimkus 

1. Please provide a detailed explanation for the record why, for its 111 ( d) rule, EPA estimated 
244 gigawatts of coal generation capacity by 2020 in its June 2014 RIA baseline and an 
estimated 208 gigawatts of coal generation capacity by 2020 in the August 2015 RIA 
baseline. 

2. Please provide a detailed explanation for the record why, for its 11 l(d) rule. EPA projects 
214 gigawatts of coal capacity in 2016, while the Department of Energy's Energy 
Information Administration projections are about 261 gigawatts for 2016. 

3. Please provide a detailed explanation for the record why in March of 2015 EPA estimated 
238 gigawatts of coal generation in its baseline for 2016 and why in August 2015 the agency 
reported 214 gigawatts in 2016 for baseline coal generation. 

The EPA discussed the assumptions underlying each of these projections in the Regulatory 
Impact Analysis accompanying the final Clean Power Plan, available at 
http://www.cpa.gov/clean powcrplan/clc~• n-powcr-p la 11-firrnl-ru lc-rcgu h1 to ry-i m pact­
analys is. This Regulatory Impact Analysis was developed after carefully considering the 
more than 4.3 million public comments received on the proposed Clean Power Plan, 
including many which urged changes to our projections of coal capacity and generation as 
well as additional information from a variety of sources, including the Energy Information 
Administration. 

The Honorable Mike Pompco 

I. The EP A's response to my June 2014 question for the record asking for speci fie information 
relating to meetings between EPA and White House personnel concerning the agency's 
proposed rule for existing power plants, referred to by the agency as its "Clean Power Plan," 
was completely unsatisfactory and failed to provide any of the information requested. (Sec 
Feb. 11. 2015 EPA Response to Questions for the Record available at 
http://docs.house.gov/mcetings/IF /lF03/20140619/l 02346/HHRG-l l 3-IF03-W statcMcCabeJ-
20140619-SD003.pdt~ at p. 14). You promised to take our request back and get 
specific answers. For each meeting between EPA and White House personnel concerning the 
"Clean Power Plan," please provide the following information: 
A. Date: 
13. Location; 
C. Attendees; 
D. Specific subject matter of the meeting; 
E. Whether there were any associated letters or memoranda prepared in connection \Vi th the 
meeting; and 
F. Whether John Podesta attended the meeting, and if so, his role in connection with the 
Meeting 

Consistent with E.O. 12866, the proposed rule and final rule undenvcnt interagency review 
prior to their releases. And as part of the interagency review process, EPA staff met with 
other agencies and the Office of Management and Budget to discuss the draft proposed and 
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draft final Clean Power Plan. 

Since the President has made addressing climate change a priority, the Clean Power Plan 
might have come up at a variety of meetings, involving staff from multiple 
agencies. Locations, attendees, and other details of the meetings in <1uestion varied, in part 
depending on whether the meetings were initiated by the EPA or by others. There is no 
comprehensive list of all those who participated in these meetings. 

The Honorable Bill Flores 

I. The Clean Power Plan will be fully implemented by 2030 according to your present plan. 
What will be the emissions reduction across the nation f'or Carbon Dioxide in the year 2050 
versus today? 

The EPA did not project reductions in carbon pollution due to the Clean Power Plan in 
2050. 

The Honorable Billv Long 

I. In l'vtissouri, we rely on coal for 83 percent of our energy generation. The Clean Power Plan 
places a huge burden on coal-tired power plants, and this rule also restricts the construction 
of new natural gas plants as a compliam:c measure. Could you explain why the EPA restricts 
the construction of nc\\' natural gas-fired power plants as a compliance measure? 

The final Clean Power Plan sets strong but reasonable and achievable emissions guidelines 
for power plant carbon dioxide emissions, thus providing national consistency, 
accountability and foir goals for emissions reductions. The fimll Clean Power Plan, which 
addresses existing sources, gives states the option of allowing new natural gas plants to help 
towards compliance, but docs not require that states do so. This option is further discussed 
in Chapter 8 of the final Clean Power Plan (80 Fed. Reg. 64,826 ct seq.). 
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Suhco111mittcc's qucslions for the record fol lo\\ ing the October 8. 2015. hearing titled 
"Volkswagen Emissions Cheating .\!legations: Initial Questions." 

l hope this i11fnrrnatitJ11 is h1.:lpt'l1i ll' you ;!11d lhl' members of the Subcommittee. If you 
lnl\c l'urth..:r question~. please cn11tat:1111c or ~our stall' may rn111act 1'.·l<itthcw Da\'is in the Fl'A's 
UrtiL'L' ul C '1111l!rcssio11al a11d lnt..:rgm LT11111cntal [{clatiuns al da\·is.111:1tthc\v({/•cpa.gov or at (202) 
564-12()7. 

Assor.:iat<: Administrator 

Enr.: 11 isurr.: 

I• ":."1·: ;u,.:·t.',..~ :l;;\l • t/l!;; ·•'NO<'f·;..·t l'vV 
Rt'.'c~clcd'R~crc\abt,. · 0• ··\·!"."!A •J"' \!t_~'fe~a!:: t~ ·· '. P.J•.f·1 · .. , .. !. r"' ~co· f"c~;.1·.: "~,,.,...,.:, P1r:c-e~s C":o·.r".:· ~ r(·e t~'<'.1'~it:·;J PJ~t'" 



:\ttad1111cnt 1-Addilional 011t•sti1111s for tla• Hcconl 

The llo11orahle Tim Murph\' 

I. \'chicle technology is constantly changing. With nhiclcs operating potentially morr 
than 100 million lines of code - more than an airlintr or F-22 - these arc incredibly 
compkx 111achir11:s, creating :impk opport1111ilics for the existence of intentional or 
1111i11te11lional functions that affrrt Hhick rnmpliaru:e with existing slandards. 

a. How docs the EPA l\l'cp paCl' wilh advanccmcnls in \'Chide 
tcchnoloi,!~ .. ! 

Response: EP1\'s staff includes vehicle technology experts. rnany with automotive 
industry background. ThL·y include e11gi111:ers \\ho have industry 1..·xpcrien1:1.: using software 
dl.!vclopmcnt tools to calibrate enginc 111anagcmc111 !'tl!Ktions. Like other professionals. 
these: employees nwintain an<l 1.:xpand lhcir c:xpcrtise through ongoing professional 
contacts and aniliations. as well as thwugh spccializ1.:d training. In addition. the EPA 
regularly conducts its own assessments to understand and/or improve upon cmissions­
rclatcd technolngics. 

h. How oftl'n docs thl' al,!cncy evaluate thl' clkcli\'cncss of its testing 
rdati\'C to advancements in technology'! 

Rt.:sponsi.:: \Ve urc continually looking al wnys to improve our testing programs. \Ve do this 
both form~1lly and informally. \Ve formally C\'i.lluale and update testing protocols through 
the rukrnaking process, and dn so infor111ally, as we arc doing now in light of the V\V 
111<11lcr as Ill!\\ t1.:chnol,)gks and situatwns e111erg~-. Fur i.:xnmplc. \\ithi11 the last decade \\C 

updated tL'sting proWl.'.ols to acClllllrnodalc plug-in hybrid and various other d1:ctric \·chick 
tcdrnolugii.:s. \\'e alsu c11111mm1:eJ to 111~11wl~11.:turers 011 Scptcmbl.'.r 25. 2015 that we would 
11npkrn1.:nt new prohKols lo screen for th1: presence of dd'eat devices. and \\'c now ar1.: 
applying those proccdurL'S to both new and i1Htst.: \'chicles. im:luding gasoline and dics1:I. 

c. When did EPA last revise testini.: standards for li~ht duty \'Chicles? 
Response: The EPA continually updates its testing prl)ccdurcs as technology advances for 

vehicles and testing equipment. Virtually C\·ery 111.:w vehicle regulation that the F.PA issues 
inrndes some updates to the test proccdur1.:s including the rulcmaking that s1.:L our latest Ti1.:r 3 
standards rnrnpletcd in 201-L Updates to the dri\'ing cycles used in the testing have been less 
frequent as changes to real \\'orld dri\ ing occur over a longcr period. 111 the late 1990s, the EPA 
implemented thret.: additional driYing cycles to better represent operntion during cold 
temperatures (20°F). high accclcralions, high speeds, high ll:mperaturc.:/h1:al load (95°F 1 high 
Sl)lar load). and air conditioning use. In total, the EP1\ light-duty vehicle rl.'gulations have liv1: 
dri\'ing cycles that represent a robust wide range or in-use op1:rating conditions. 

2. \\'hy did the EP .. \'s testing fail lo identify thl' c\isk11ec of lhcsl' t.lcfcat devices'? 
Response: lt appears th:11 the soliwarc on the 2.0L \'chicles is designed to precisely recognize the 
test and to operate \\ithin legal limits during testing. Our efforts to learn the truth about L·mission 
cxc1.:i.:d<tllccs anJ oth1:r il'regularitics were i111pcJl.'.d and obstructed hy material omissions and 
111isk.idi11g informatilln from\!\\'. 



In September. 2015, a few days after issuing the first Noti1.:e of Violation to VW. EPA notiticd 
manufacturers that it \\Ottld expand its compliance oversight by testing vehicles in lll'W and 
unpredictable ways, and began doing so (it was in fact this enham:cd EPA screening that 
subsequently identilicd the defeat device in the 3.0L VW products). EPA continually updates its 
compliance oversight protocols. The VW experience has reinforced thc need to constantly adjust 
our approach. We arc currently using both laboratory and on-road testing technologies to monitor 
emissions pcrformanc;,;. 

3. Prior to the disrn\'cry of the defeat dcvicl•s, did the !':PA conduct in-use emi.~sion~ 
testing of light duty vchidcs'? 

Response: Y cs. 

a. If so, how fn·qucntly was this donl' and how did you select the nhiclcs to 
test'? 

Response: .:\!though it would be inlcasibk liir EPA to test each vchiclc that is produced, EPA ·s 
approach to light-duty compliance oversight is comprehensive and multi-dimcnsionnl. We 
scrutinize ccrtilication applications for technical merit and design integrity bcfon: \'Chicle 
production begins. We test vehicles heforc. during. and after production. and i.:\'cn se\·eral ycan; 
aller \·chicles arc in customer hands. We revie\\ thousands of manufocturcr in-use verilicatitin 
program test results as well as emissions defect reports. We use surveillance and. when potential 
problems arc indicated. target spccilic \·chide models for testing or extra rc,·iew based on a 
multiplicity or information sources. \Ve also conduct random audits of manufacturer testing and 
cumpliam:c protocols. The EPA's in-use sun·cillancc testing program ill\'lll\·es recruiting 
:1pproximately 150 customer-owned in-use light duty vehicles each year for testing at the EPA"s 
National Vehicle Fuel and Emissions Laboratory in .. \nn i\rhor, Ml. 

h. If not, why not'! 
Response: Nii\ (Sec response to question 3a.) 

.t. On Sl'ptemhn 25, 2015, lhl~ agency announced that ii would he conductinl! additional 
in- USl' testing to cvaluak thl· use of defeat devices in :ill 'chicles. 

a. How dol's this test inf,! differ for standard emissions testing and affect tlH· 
timing of the certification of conformity approvals'! 

Response: The EPA is not rcvcal111g the nature of the cxpamkd testing so as to keep it 
unpredictable for manufacturers. It docs inrnlvc running more tests than had previously been th;,; 
standard and testing in additional conditions that may be cxpcctccl to be encountered in normal 
operation and use. This additional testing may add two to thn:e \\·eeks to the conlirmatory testing 
process. llowe\'cr this testing typically happens in advance lif submission (lfthe appli..:<ition li1r 
certification and can occur in parallel with other prc-certilil:ation activity, so this testing will not 
necessarily add time 10 the application review or unduly delay the issuance of the certificate. 

h. Is EPA conducting this testing only to identify the use of "defeat devices"'? 
Response: The testing is designed lo scrccn for defeat devices and to identify certain other kinds 
of emission problems that might not be seen on standard Federal Test Procedures. 

2 



l'. If the agency identifies anomalil'S in tlu~ additional testing proc<.•dun•s, 
''hat steps will it take to validate findings and disclose procedures and 
n.•sults to affcctl'd auto makl'rs'! 

Rl'sponse: In general, the EPA'' ill undertake addititrnal i11\·cstigntion to understand the 
;mumalics. potentially involving further testing and/or communication \\ith the manufactun:r. 
The specitic nc:-.:t steps the ;\gcncy may t;1kc cannot be generali;rcd because each case is 
different. EPA 's follow-up'' ill depend on the facts specific to 1.:ach circumstance. Where 
appropriate. the EPA may slum: data and corrnboratc tc:;t results with the California Air 
Rt:sourccs Board. 

:'. Of thl' thn·c gl'lll'ralions of VW nhil'ks, how did emissions differ from one 
generation to the next, according to data EPA, CARB collected'~ 

Response: This is th1..· subject of ongoing in\'cstigations. 

a. What kind of data do ~·ou have for gl·ncralion 3 ,·chicles'? 
l\l·sponsc: This is thc subject of ongoing ill\esligations. 

b. Was thl' g<.·nt:ration 3 ted111ology getting closer lo complianct: with EPA 
emissions s1~111danls'! 

Rt:sponsc: This is the subject of ongoing inn:stigations. 

6. On Sl'pll'lllher 3, 2015, VW admitttd to CAnB and EPA that its nhiclcs contained 
dcfrat dc\'ices. 

a. \Vas this the first time that thl' issue of pot1:11tial defeat dcvicl'S came up'! 
\Vas EPA or CARB spccifirnll~· looking to sec if defeat dc\•iccs existed prior· 
to this point'! 

RL·sponsc: The EP1\ aml CARB wcrc looking for the cause of the cxccss emissions idl·ntiticd in 
th1: IC T'f'!Wcsl Virginia l !nivcrsit~· study. Detcal dc\'ices were om: potential cause that the 
agencies considered. It was not unt i I and a i'tcr th:: Sept cm b12r 3. 20 I 5 meeting that the admission 
of a defeat ckvicc and related d..:tads became dear. 

h. \\'hat prompted V\\1 to admit the nistcnl'l' of a defeat dl'\'icl· at this point 
in time'! 

l~esponsc: As statt:d in our Scptc111bcr IX. 2015 Notice ol' Violation. V\V admitted to uesigning 
and installing a defeat device in the 2.0 liter diesel \"t:hiclcs only after it bccnrnc ckar that CARB 
and the l~P1\ \\(lUld not approve ccrtilicatcs ut' rnnfonnity !'or the 201 Ci modd year diesel product 
until V\\' wuld adcquatdy cxpbn the ~uwmal,ll1s emissions from the cnrlier model year ,·chicles 
;ind assm<.: the agcm:ics that the 20 I (1 \·chicles \\"lHild not ha\·c similar issw.:s. 

c. \Vho provided this information to CARB and EPA'? \Vere these the same 
indh·iduals in\'olvcd in the prc\'ious briefings or discussions'! 

Response: The information was provided lo CARB and the EPA by employees and managers 
from Volkswagen i\(i ;111d Volkswagen Grour or ;\mcrica. Due to the ongoing in\'CStigation. WC 

cannot pro,·idc additional int'nnnation at this time. 

cl. Did they provide an explanation why they had not provided you with this 
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information prior to this date'! 
Response: EPA cannnt comment at this time due to the ongoing investigation. 

i. Do you believe that lhc indi\'iduals you were engaged with since 
May 2014 were aware of the defeat device prior to the September 
disclosure'! 

Response: EPA cannot comment at this time due to the ongoing in\'cstigation 

7. In your written tcstimon~·, ~·ou stated that "after lhe high emissions were discovered, 
V\V concealed the facts from the EPA, the Stale of California and from consumers." 

a. What specifically did VW conceal'! 
Response: For at kast six years. VW has been installing illegal software in some or its diesel 
passenger cars. This software is designed to trick emissions tests into thinking V\\"s dit:scl cars 
meet the standards that protect clean air. The software turns off emissions ctintrols \\hen dri,ing 
normally. and turns them on \\'hen the car is undergoing. an emissions test. This illegal practice 
\vas conct:alcd fwrn EPA and the Calil(irnia Air Resources Board. Due to lhc fo-:t that the 
investigation is continuing additional facts may yet bccomt: known. 

h. Do you believe the individuals EPA was inkracting wilh had knowkdge of 
the defeat device and intentionally withheld this infonn:11io11'! 

Response: EPA cannot comment at this time due to the ongoing invcstigati<'l1. 

8. Please explain how EPA's recall process works: 
Response: EPA has the authority under Section 207(c)( 1) o!'the Clean Air Act to require n 
manufacturer to issue a recall when EPA determines that a substantial number of vehidcs do not 
conform to EPA regulations. \Vhen EPA identifies an emissions problem that necessitates a 
recall. tilt: manufacturer may and typically docs choose to perform the recall \oluntarily. Ir EPA 
orders a recall. EPA must first approve the manufacturer's recall plan. Regardless of whether the 
recall is ordered or voluntary. the manufacturer must track and report t:ustorner participation. The 
regulations al 40 C'FR Part 85 Suhpart S contain the applicable rcquin:nH.·nts and pwccss ''hen 
EPA orders a recall. 

a. Docs EPA rev icw and appron a proposed solution prior lo a 
manufactun:r pursuing a recall'! 

Response: Yes. for ordered recalls, EPA reviews a manufacturer's proposed sol11ti\1n before 
approving a recall plan and before the ma11ufoc1uri.:r i111plcmc11ls the recall. 

b. What is the process for notil\ing customers'! 
Response: Manufoctun.:rs must describe the process they will use to notify customers in tht: 
recall plan they submit for EPA approval. Per Clean Air Act s1.:ction 207 and EPA· s 
regulations in 40 CFR part 85. subpart S (40 CFR 85.1801-85.1808) manufacturers art:. at a 
minimum. required to notil':' customers by mail. 1 lowcvcr. this docs not prl.!clude 
manufacturers from using additional means to contact tht:ir customers (1.:.g .. t:mail. 
telephone. social media, etc.). 

c. Docs EPA track recall compliance a11d, if so, how docs that work'! 



Response: Y cs. Once a rec al I is umkrway. manufacturers must submit qu~irtcrl y n:ports to EPA 
summarizing n\erall rl'call response :111d repair rates. 

9. On avcnq.~c, how many F.PA/cmissions-rdatcd compliance recalls arc conducted 
<tnlllllllly'! 

l.Zcsponsc: On awragl'. about 30 - -10 separate EP/\lcmissions-rl'latcd compli<incc rec<1lls arc 
conducted a year. affecting sorrn: 2 - 4 million vehicles. These include orden:LI and voluntary 
recalls, hut the ,·ast m.ijurity of emissions recalls arc conducted voluntarily hy the manul~tcturcr. 
Many of tl11.:se volumary recalls are for minor li:-;cs such as sollwarc improwrrn:nts or upgrades. 

a. \Vhat is the average take-rate, 111" consumer response, for EPA recalls'! 
Response: EP:\ recall regulations require manufacturers lo report recall complction rates for six 
quarters following the start of a recall, whctltcr the recall is ordcn:d by EPA or initiatl.'d 
nllt111tarily by the m:mufacturcr. The most recent analysis EPA has on emissions rt:call 
completion rates is from rcc<llls that were initiated in ::w I 0. It shows an ovcr:ill awragc 
compktion rate 0(()5q,;, after six quarters ol.rcporting. 

I IJ. What happens if a customer docs not get their n.·hide fixed once a recall is 
a1111ou11ccd'! 

Response: ~vlanul'acturers arc responsible for issui11g n:call notices and follo\\ing up with vehicle 
owners. EP,\ Jocs not i11tcract Jin:ctly with car owners on recalls. Some states with emissions 
inspections programs require proof or repair prior to inspection. and in some states. prior to 
annual registration< sl.'e below). 

a. flow mnny st:1tcs arc like California, whidt will withhold your registration 
if you don't com pl~' with the recall'! 

Response: Vehicle owners who Ii\\: 111 tl1e 2(1 states with "enhanced" emissions inspection 
progr:unc; may he required to show proof that n:call repairs have been completed prior to 
in~pectiun. Of1hosc states. 18 require diesel as \\L·ll as gasoline vehicles to undergo inspections. 
Some states require proof that emissions n:calls have been performed prior to issuing the vehicle 
11:gistration. 

I I. According to the 2009-2011 EJ>.\ compliancl' report, manuf:u:turcrs designed their 
vchicks to emissions k\"cls ''significaully hclow the level the standards allow." 
Al·conling the n·port, V\\' Hhidt•.s wt·rc approximately 50'Y,, hdow the .stand:1nl. 

a. Since NOx t•mis.sions standards arc based on tlcct and not individual 
vehicles, has EPA determined that V\V's fleet now exceeds emissions 
.sland;1nls'.' 

Response: Manuforturcrs urc rcquin:d to comply with h\lth the fleet average NOx standard and a 
\'chicle spcci tic NOx standard sdxted by th<.: manut'actur<.:r at the time of certification. Our 
ill\"CStigation is ongoing, including investigating !hi: impact of V\\''s US\! or thi: defeat deYicc 
installed in the 2.01. V\V \Chicks 011 their tkcl a\cragc l\Ox complianc~. 

12. EPA and CARB h:H'c stakd that th(• ddcat dnicc results in on-ro:1d emissions of 
nitrogen o.\ides (NCh) that arc 10 to 40 times higher than permitted by regulation. 
l'll'ase pro,·idc a detailed nplanation or dcsl'ription of any assl·ssrnents EPA has 



conducted to evaluate the real-world effects of lhesc emissions. In addition, please 
respond to the following questions: 

Response: EPA c:mnot comment at this time due to the ongoing investigation. 

a. Arc these constant emissions or only under ct·rtain drivin~ conditions'? 
Response: The 2.0L VW <liesds arc designed to have increased emissions under all dri,·ing 
conditions with the sole exception that when operated under the precise conditions of the Federal 
Test Pruccdurc.:s, the vehicles \\ill have very dean emissions in order to appear to "meet'· the 
emissions standards. The absolutt.: level or excess emissions changes through di ffcn:nt driving 
conditions. For example. emissions arc higher driving uphill wht.:n comparl!d to driving dO\rnhill 
Emissions from thi.: 2.0L vchicks geni.:rally arc much higher in all real world dri\ ing. 

h. What percentage of all ll.S. domestic NOx emissions come from these 
\'chicks, if they meet the standard'? 

Response: Our emissions models tell us that NOx emissions from light-duty diesel cars and 
trucks contribute kss than 0.1 pl.!rcent of NOx pollution from on-road \1.!hicll.!s. The fraction or 
U.S. domestic NOx emissions from all sources contributed by light-duty diesel vehicles is e\·cn 
smaller. The low contribution to NOx emissions from light-duty diesels is due to the relatively 
small number or light-duty diesel vehicles in the U.S. fleet. nnd to the small fraction ol' miles 
traveled by these vehicles compared to othcr 'chicles. Light duty diesi.:I ,·chicles comprise only 
about 1% of U.S. light duty vehicles. The vast majority of'NOx from on-road \·chicles comes 
from heavy-duty trucks and gasolinl! vehicles. 

c. How docs that chan~c with USl' of I his dcfrat device'! 
Response: EPA cannot comment at this timi: dul.! lo the ongoing investigation. 

13. PlcHse explain EPA's pre-production co11finn:1lory tcstinJ!. 111 addition, please 
respond to the following <1ucstions: 

Response: Prior to submitting an application for ccrtilication. manufacturers test pre-produclion 
vehicles us111g EPA test procedures. ivlanufacturcrs submit the ll!st data and documentation to 
EPA Experienced EPA cnginet.:rs and scientists review rnanufacturcr data and other ccrtilication 
application materials. request additional CYi<lcncc, and pl!rl(mn conlirmatory tests on a portion of 
thl.! vehicles before reaching a decision to approve or deny an application. EPA audits bdwel.!n 
15 and 20 percent of the \·chicle models manufacturers submit for ccrti !ication, and conducts 1 he 
conlirmatory testing at its National Vehicle and Fuel Emissions Laboratory in Ann Arbor. '.\tl. 

a. Is this what the V\V software was designed to dcfe~1t? 
Response: It appears that tile 2.0L soliwarc is designed to precisely recognize the test and to 
operate \\ithin kgnl limits during testing. The sottwart.: directed the emission control system to 
operate properly during testing but \o shut off critical emission control !'unctions during all other 
operating modes. 

h. It appears that manufacturers arc also rct1uircd to conduct a 11umhc1· of 
in-use tc.sts over the life of the vehicle once in prnduction: what tests do 
they conduct? Do these include on road tests'! 

Response: .Manufacturl!rs arc requin.:d to test in-use vehicles under the mandatory In-Use 
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\' cri li1:ation pr<igrnm. These ks ts arc performed on one and four year old vehicles at nhout 
I 0,000 and 50.000 miles. respectively. They an: required to conduct Federal Test Procedure 
(FTP). high\\'ay, US06. and, for gasoline \chicles, 2 Jay <:vaporativc emissions tests (th~·sc arc 
all condu1:ted in laboratories). Th..:y arc not required to perrorm on-road tests. Last year. 
111:111ul'actur..:rs tested about \.()()()\chicles under this prugr;1m. 

i. \Vhat testing did V\V condtu:t and dicl EPA rc\'icw the results of 
these ksts'! Did they ind1Hk on-road testing? 

Response: VW conducted the required in-use testing'' hich EPA n.:dcwcd as part of' our 
normal process. This did nnt incluck on-road testing. 

c. EPA co11d1u:ts in-usl' suntillance testing once a vehicle is in production. 
!lo\\ docs that work'? 

Response: I::P,\ In.; brnad dis.:r.:tion It) conduct tests to verity vehii.:lc performance with the 
emission regulatiuns. As part or its nnguing compliance oversight. EPA tests production vehicles 
Ill ensure that they match the certi lied design. EPA also conducts audits and employs a variety of 
other tools to check manufacturer CL1mplia11ce. FPA's in-use sun'Cillancc typically invol\'cs 
laboratory testing. but EP1\ has the ;1uthority to conduct over-the-road am! other types of' testing 
as it deems necessary. !~PA conducts i11-usc vehil.:lc sun·cillance testing at the National Vehicle 
and i'lll:I Emissions Laboratory in 1\1111 Arbor, 1\11. The purpose or the EPA surveillance program 
is to assess emissions pcrforrn;mce a kw years nt'tt:r \'Chicles c1111.:r the fleet. EPA typically 
r..:cruits l\\O- or three-year-old \'o:hil.:les from \'nluntccrs in southeast Michigan. EPA selects 
\chides for sun ci lb nee both randum I y and based on cert i tication data, manufacturer in-use 
\cri :ic~1tion data. \'chide production \'olume, ni.:w tedrnology, and publi<.: complaints and 
inquiries. FPA typically tests appro:--;irnatdy I 50 surveillance vd1icks a year. 

i. Did the EPA conduct in-use surnillance testing of any of tht• vehicles 
a ffccll'd hy thi., a llq!cd defca I device'! 

Rcsponst:: FPA conJucteJ sut'\'L'i I la11cc tc~t ing of 20 I 0 and 2013 model year test grnups 
including \'W Ciolf. kt1;1. and lki.:tlc di..:sL·I \'chicles. 

1. If so, how were the vehicles tested'! 
Response: These vchicks \\ere tested o\'cr the Fcdcral Test l'rni.:cdurc, the highway fuel 
economy ..:yclc. aml the USO(J cydc. 

2. Ir not, wh~· not'! 
Response Nii\. 

1-t \\'ht·n it was intrndm·t•d on thl·sc ,·chides, V\V's clean diesel ll·chnology was 
considered ~1d\anccd/11onl. What did EPA do to understand their tl'chnolog:v'? 

Response: Pkasc sec ans\\L'rs to Question #land #13. Furth.:r, EPA·s Ann Arbor laboratory 
par1icipated in Se\'cral research partnerships and \\'<IS deeply il1\'0l\'Cd in the development of' 
1.:kan dicsd technology in general. EPA's National Center t'or :\dvanccd Technology (NC/\T) 
was dning its own cngine..:ring :md l'casibility analysis of clean dicscl lcchnology in the l.'arly and 
mid-2000 1ime frame. The NCAT st<iff includcd c:--;pcrts with deep understanding of diesel 
technology. 
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Attachment 2-Memhcr lfrqm.·sts fo1· till· R1:conl 

During !he hearing, .\fcmhers asked you to prm·ide additional i11fiw111u1irm fill' tire record. a11d 
yo11 i11dicoted thuryou ll't!ll!d 1irovide 1'101 i11(im11a1ion For your com·enience. descri111iom o{lflc 

rc1111ested i11fim11utio11 arc pmi·ided hclow 

Thl· Honorable Tim i\·J 11 rphv 

1. Who from EPA w:is inn1hcd in the com·crsations with CARB and VW wlH•n the 
appropriate recall solution to fix the excess emissions issue was heing discussed'? 

Response: EP J\ cannot comment al this time due to the ongoing investigation. 

The llonornhlc Morgan Griffith 

I. After EPA lrns settled on an amount to fine V\V, would it he appropriate fo1· a portion 
of that fine to be giHn to Wesl Virgini:1 Uni\'crsity for their efforts which hclpl'd 
disconr the emissions deception? 

Response: Civil penalties under the CAA nre required by law to be directed to the Treasury. 

The 1-lonor:ihle Kathy Cnstor 

I. Has VW pro\'idcd EPA with an cn~ine map lhal shows specifically ho\\ the defeat 
device works for each model car in whic:h it was installed'? 

Response: VW has prodded EPi\ ·s Olfo.:..: of Transportation and J\ir Quality (OTi\Q) a dctaikd 
di:scription of the dcfcnl de\' ice and examples of some of the engine maps from one model. This 
information has hccn n:qucstc<l by th..: Office of EnJi.m.:cmcnt and Compliance 1\ssura1Kc (OECJ\) 
under the provisions or section ~08 nf'thc Clean Air Act. 

2. Pl<::1sc inform tht' Co111111itlce if V\V docs not pro,·ide EPA the results of their internal 
in\'Cstign I ion. 

Response: V\V is expected to comply with all requests for information related to the ongoing 
in\·estigation. Howc\'er, EPA \\ill inf'nrm the Committee if VW docs not proYidc EPA with results 
of their internal iincstigation. 


